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FOREWORD
Initially, the objective of this report was to reflect on the choices of means available to the 
First Nations to obtain greater autonomy and quality community health and social services, 
and to raise related issues needing consideration.

The aim was to show how the choices before the First Nations in Quebec line up with  
either Canadian law on the one hand, or the more contemporary perspective of  
governance law on the other. The Université de Sherbrooke research team's expertise  
on legal transformations and the emergence of governance law would in this respect 
make a significant contribution to the Quebec First Nations Health and Social Services 
Governance Process.

This third report's initial purpose was to present the data from two other reports on legal 
issues � Portrait of the Rights, Laws, Policies and Agreements Governing Health and Social 
Services for the First Nations and Legal Framework for Organizing and Providing Health 
Services for Quebec First Nations � and to place this data in the context of the work being 
carried out on First Nations community wellness governance.

To better understand the choices the First Nations in Quebec can make to address  
health and social services, it seemed important to distinguish between two fundamentally 
divergent approaches: first, claims under the legal rules of Aboriginal rights or self-
government, and second, the new governance law approach. The plan was to explain  
the distinctions between these two approaches by explaining the legal transformations 
that give rise to the theoretical debate. The report produced by Louise Lalonde and 
Stéphane Bernatchez outlining the theoretical issues of governance law (Présentation des 
enjeux théoriques du droit de la gouvernance), and more specifically governance law, or 
the challenges to the law posed by governance (Le droit de la gouvernance ou les enjeux 
que la gouvernance pose au droit), reveals not only the specific characteristics of the new 
governance modes but also their complexity. To make these theoretical reflections on 
the new governance modes more accessible, the report was to present a general model 
of governance and raise various issues requiring further deliberation, so that the First 
Nations may take a position on a possible model. The research on governance was meant to 
result in an analysis of theories of legal transformation and of governance by law, with  
the aim of identifying potential general governance models, and of generating debate on 
the governance process. 

The coordinating team for this process chose a participatory approach focused on collective 
learning, with a view to identifying areas of convergence while developing the governance 
model. However, this approach � a necessary one if the group is to take ownership of the 
model � changed the nature of the Université de Sherbrooke research team's contribution. 
The initial research project became a research-action project, as the focus shifted from the 
theory of governance to the collaborative development of a governance model. This shift 
from theory to model took place gradually during the regional meetings. 
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Accordingly, this report on effective governance has retained the initial project's objective 
of describing the choices available to First Nations � namely, governance by the law on the 
one hand, and governance law on the other � but the section of this report that concerns 
the model of effective governance now describes the collaborative development process in 
Phases I and II of the process, showing the evolution from the theory of governance to the 
development of an effective governance model. 

Phases I and II took place before the August 2017 announcement of the dissolution of 
Indigenous and Northern Affairs Canada (INAC) and the creation of two new government 
departments, Indigenous Services Canada (ISC) and Crown-Indigenous Relations and 
Northern Affairs (CIRNA). Because the transformation will be gradual, these departments 
must be taken into account in Phase III of the process.
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INTRODUCTION
The general goal of the Quebec First Nations Health and Social Services Governance 
Process is defined in the project summary (June 2013, p. 2) as follows:

The overall objective of the project is to improve the supply and accessibility of local  
and regional health services by implementing a governance model adapted to the realities 
and needs of the First Nations in Quebec. 

The project's long-term objective is based on two medium-term objectives: 

1.	 Strengthened decision-making capacities in health governance at the local and  
regional levels among First Nations communities and organizations in relation to 
existing programs, services and initiatives in the health and social services fields  
and the associated funding.

2.	 Strengthened partnerships between the First Nations and government institutions 
based on a governance model adapted to the realities and needs of Quebec First Nations 
and the associated costs and benefits.

The project's underlying thesis can be stated as follows: A mode of "First Nations 
governance" that grants greater decision-making capacity over local and regional health 
and social services, and that is built in partnership with government agencies, would be  
a critical factor in improving the wellness of First Nations. 

The history at the source of this desire for change must not be forgotten. For the  
First Nations in Quebec, this project takes place in a specific post-colonial context.  
A great deal of research and writing has shown how the Indian Act, often described as a 
paternalistic statute seeking to assimilate Aboriginal peoples, undermined traditional 
modes of Aboriginal governance; these traditional modes of governance are based on 
custom and time-tested practice, for which the Indian Act instead substituted governance 
by law, which is based on conduct and compliance.1 In 1989, the federal government 
established a program to transfer control of health programs to Aboriginal communities. 
The 1999 report entitled Ten Years of Health Transfer First Nations and Inuit Control2 
refers to a desire to promote the autonomy of communities in health matters. "Transfer 
became the cornerstone of Health Canada's relationship with First Nation and Inuit 
communities. Health Services Transfer Agreements between Health Canada and First 
Nation and Inuit provided the opportunity for communities or First Nation and Inuit 
organizations to manage their own health programs and services."3 In addition to the 
various types of transfer agreements negotiated between the First Nations and Inuit 
Health Branch (FNIHB) and the communities, in 1995, the federal government announced 
its Policy respecting the Inherent Right of Aboriginal Self-government. "This policy 
recognizes First Nations and Inuit have the constitutional right to shape their own 
forms of government to suit their particular historical, cultural, political and economic 

1	 Indian Act, R.S.C. 1985, c. I-5.
2	 https://www.canada.ca/en/health-canada/services/first-nations-inuit-health/reports-publications/funding/years-health-transfer-first-nation-inuit-control-

health-canada-1999.html.
3	 https://www.canada.ca/en/health-canada/services/first-nations-inuit-health/reports-publications/funding/years-health-transfer-first-nation-inuit-control-

health-canada-1999.html.
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circumstances. The policy thus introduced [an] � option for communities to further 
increase their control of health services. Self-governance gives Bands more flexibility 
to establish program priorities in response to tribal needs rather than following Federal 
program objectives. Bands are able to expand, consolidate and create new programs 
to improve services to their communities and to make certain laws governing their 
community with respect to health."4

The Quebec First Nations Health and Social Services Governance Process is therefore a 
subject of negotiations between Indigenous Services Canada (ISC) and the First Nations, 
with the aim of increasing First Nations' control over health and social services  
programs to improve health and social services and thus the wellness of the populations.  
Naturally, several questions arise, including the following: Should the negotiations  
take place on the basis of traditional claims under the law, or should they aim to reach  
new agreements providing for the devolution of the responsibilities of the FNIHB or  
ISC regional operations? 

A number of First Nations want to negotiate new self-governance treaties. These 
negotiations are carried out in a framework legally defined by treaties and court 
judgments. There is another way to improve the wellness of communities, however, and 
that is to obtain more power over health and social services. In other words, the delegation 
of ISC powers would support the expansion of First Nations' take-over of their own 
health and social services. In the event of delegation, the choice of governance mode the 
First Nations make will be significant. The general objective of this report is to explain 
the choices facing the First Nations in Quebec with respect to health and social services 
governance. An explanation of the current legal context and the transformations in 
governance law will allow for a better understanding of how a First Nations approach to 
governance might be one of those transformations. 

4	 Ibid.
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OUTLINE OF  
THIS REPORT
The first part of the report ("Understanding the Choices of the First Nations of Quebec  
in Community Health and Social Services Governance") describes the difference, in a  
post-colonial context, between a governance mode according to the rules of the current 
law and a new, First Nations governance mode seeking to collectively meet the many 
challenges involved in improving the wellness of the First Nations in Quebec.5 Section 1.1 
locates these choices in the post-colonial context; indeed, it would be impossible even to 
begin improving the wellness of the First Nations in Quebec without taking into account 
the influence of this history on the choices they face. Section 1.2 explains another, equally 
important context, that of the legal transformations. There is a great deal of confusion 
surrounding the notion of governance. To many, it is associated with what is imposed 
by law or what is described as "good governance" in accountability terms. To others, the 
notion of governance encompasses radically different spheres than law and accountability, 
and is itself a part of current changes to the law that are circumscribing a new role for 
governance. This is what is meant by "governance law." With these two visions in mind � 
the "law" on the one hand, and "governance law" on the other � section 1.3 describes  
how the choice to improve the wellness of communities by way of traditional legal claims  
(based on Aboriginal rights and modern treaties) or specific agreements with the 
government falls within the vision of the "law," whereas a possibility of "governance law" 
has emerged since the tripartite agreement in British Columbia and the creation of the 
First Nations Health Authority (FNHA).

Thus, the first part of this report situates the current options before the First Nations  
in the context of legal transformation and lays the groundwork for an understanding of  
a First Nations governance model structured in accordance with governance law.

The other sections of the report describe the processes involved in Phases I and II of the 
project, which entail collaborative development of an effective governance model in the 
context of governance law. Part 2 presents the process leading up to a broad consensus  
on the definition of the governance approach to apply, and from there to the identification 
of the main components of the general model of effective governance. This process 
clarified the distinction between the current legal and accountability governance by ISC  
on the one hand, and what constitutes First Nations effective governance on the other. 

Part 3 continues to outline the collaborative shaping of the effective governance model. 
The process aimed to identify the general model necessary to make it more functional, 
with a view to meeting the needs of the communities. In this phase of collaborative 
building, a problem-solving approach was adopted. This first stage involved identifying the 
component sources of the problems. At the same time, the work concerned the limits of the 
current ISC governance model. Through the results of that work, improvements could be  

5	 This report does not address Cree, Inuit or Naskapi communities.
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sketched out and guidelines could be developed to make them. This was the approach used 
in the collaborative shaping of local or community governance through health and social 
services planning, regional governance of accompaniment, and regional governance over 
the management of funding agreements.

Part 4 presents the resulting holistic and concrete model, built according to the guidelines 
proposed in the preceding stages and approved by First Nations health and social services 
representatives for use in advisability and feasibility analyses for pre-negotiation and 
negotiation purposes. 
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UNDERSTANDING THE CHOICES  
OF THE FIRST NATIONS OF QUEBEC  
IN COMMUNITY HEALTH AND  
SOCIAL SERVICES GOVERNANCE
CONTEXT: POST-COLONIALISM

Simon Brascoupé, at a conference at Carlton University, began his lecture entitled  
"Rooting Aboriginal Health and Wellness in the Rich Soil of Culture" by positing the 
framework within which he would address issues affecting the health and wellness  
of Aboriginal communities.6 When applied to communities, the "cultural safety"  
approach, which emerged in New Zealand in the 1980s in response to the health system's 
inadequate treatment of the Maori, requires an awareness of the past and the trauma 
suffered for a revival of the Aboriginal culture to be possible. Acknowledging the effects of 
colonization and its resulting trauma is therefore necessary if the door to decolonization, 
self-determination and the re-awakening of the culture is to be opened. 

The purpose of looking back on colonization is not to point fingers, blame the guilty or, 
in particular, cast oneself as a victim of the past. Looking back on colonization means 
acknowledging its destructive effects as a way of finding the means to rebuild. Therefore, 
this specific context must be taken into account to properly situate the choices made  
with respect to First Nations community health and social services governance. 

Many studies of the effects of colonization on First Nations life make it possible to identify 
its impact on traditional ways of life and the challenges that must be met when choosing 
the mode of community health and social services governance. The creation of "Indian 
reserves," with the aim of assimilating the "Indians," was the first major transformation 
imposed by colonization. The goal was threefold: turn these peoples into settled peoples, 
turn hunters into farmers, and turn "savages" into civilized people. This model was 
inspired by the Spanish colonization of Paraguay and applied in Canada.7 Essentially, the 
approach consists in settling people in one spot and teaching them the conqueror's religion. 
The elimination of hunting grounds and the focus on agriculture sought to encourage 
Aboriginal people to live like the white people around them.8 It also allowed new colonizers 
to take the land as their own and avoid territorial conflicts.9 

6	 Simon Brascoupé, Cultural Safety: A Tool for Advancing Aboriginal Health and Community Wellness, Carleton University, June 2, 2014.
7	 https://www.britannica.com/place/Paraguay/Colonial-period.
8	 Alain Beaulieu, "Des grands espaces aux réserves : le cas des Autochtones de l'Est du Canada" (2007) 62 Études canadiennes 249 at 255.
9	 Gérard L. Fortin & Jacques Frenette, "L'acte de 1851 et la création de nouvelles réserves indiennes au Bas-Canada en 1853" in Recherches Amérindiennes  

au Québec, Vol. XIX, No. 1 (1989) at p. 32.

1   

1 .1  
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Ideologically, the reserves, which were based on the Jesuit reduction model, were intended 
to allow for the better assimilation of Indians in the lives of the conquerors. The perception 
of Indians as "savages" � in other words, "people regarded as primitive and uncivilized"10 � 
explains why Indians were not recognized as equals. From a legal perspective, Indians had 
no more legal recognition than women did, as the 1857 statute testifies. 

[ t r a n s l at i o n ] 

A FEW YEARS LATER, THE PARLIAMENT OF UNITED CANADA MOVED ON TO ANOTHER STAGE BY  

PASSING THE ACT TO ENCOURAGE THE GRADUAL CIVILIZATION OF THE INDIAN TRIBES IN THIS PROVINCE.  THIS 

STATUTE DEFINED, FOR THE FIRST TIME, THE INFERIOR LEGAL STATUS OF INDIANS, A STATUS AKIN TO THAT OF 

MINORS. . . .  WHILE ESTABLISHING THAT ABORIGINAL PEOPLE WERE MINORS, THE LEGISLATOR ALSO SET OUT 

MECHANISMS OF ENFRANCHISEMENT: UNDER THE PROVISIONS OF  

THE 1857 ACT,  ALL EDUCATED INDIANS WHO WERE FREE OF DEBT AND OF GOOD MORAL CHARACTER COULD 

REQUEST "ENFRANCHISEMENT," WHICH COULD BE GRANTED (OR REFUSED) UPON CONSIDERATION OF HIS CASE 

BY A SPECIAL COMMITTEE.  IF HE MET THE CRITERIA,  THE APPLICANT CEASED TO BE AN INDIAN UNDER THE ACT. 11

The missionaries' view of the Indians was no different. "The missionaries ardently wanted 
to protect 'the children of the woods.' Seeing Native peoples as children was not a feature 
of the mentality of the nineteenth and first half of the twentieth century only."12 The sad 
consequence of this perception was the Indian residential schools. 

The colonizing strategy required a change not only in lifestyle but also in First Nations 
governance, which was achieved through the imposition of the band council. The objective 
was simple: the resistance of the traditional chiefs had to be broken by imposing a new 
structure.13,14 Every First Nation built its social life around the notion of the "chief." In  
the European tradition, however, the term "chief" carries an entirely different meaning 
from what it does to First Nations people. To Europeans, the "chief" is the person with 
the power to command others who must obey without questioning the chief's authority. 
Essentially, this vision is based on commands, and social effectiveness depends on 
obedience to those commands. This is the vision of authority and the chief that the band 
council obligation imposed. 

Nothing could have been more alien to First Nations culture, as the permeable structure  
of hunting groups and unstructured bands demonstrates. Unstructured bands  
were governed by two principles: family autonomy and the freedom to move.15 This notion 
of family autonomy is radically different from governance modes based on obedience. 
Instead of commanding, the chiefs wielded the moral authority of a guide, and their role 

10	 https://en.oxforddictionaries.com/definition/savage.
11	 Alain Beaulieu, Stéphanie Béreau & Jean Tanguay, Les Wendats du Québec : Territoire, économie et identité, 1650-1930 (Québec City: GID, 2013) at 189.
12	 Anny Morissette, Le leadership interstitiel, le champ d'action des Amérindiens ou le pouvoir dans la marge : l'exemple de la communauté algonquine de Kitigan Zibi 

(Québec), doctoral dissertation (Montréal: Faculté des arts et sciences, Université de Montréal, 2013) at 98.
13	 Alain Beaulieu, Les Autochtones du Québec. Des premières alliances aux revendications contemporaines (Saint-Laurent, Que.: Musée de la civilisation and  

Éditions Fides, 2000) at 73.
14	 Ibid. at 74.
15	 Anny Morissette, "Composer avec un système imposé. La tradition et le conseil de bande à Manawan" (2007) XXXVII (2-3) Recherches amérindiennes au Québec  

127 at 128.
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was to convince others of the correctness of their recommendations.16 The instantaneous 
nature of a command is antithetical to the time needed for collective deliberation.  
This fundamental characteristic of democratic participation is at the heart of the political 
lives of Aboriginal peoples.17 

In short, the purposes of First Nations governance was to ensure the quality of life of 
community members physically, relationally, and spiritually. In a community whose 
structure was based on respect for family autonomy, the chief(s) or Grand Chief were 
so designated because the community determined that that person or persons had the 
requisite qualities to fulfill that function properly. Thus, hunting chiefs were recognized 
not just for their skill, but also for their knowledge of the terrain. In some communities, 
war chiefs were recognized for their courage and strategic abilities. In addition, civilian 
chiefs or peace captains had a talent for reconciling differences in the community's 
everyday life. The final choice was therefore based on the community's recognition of the 
chief's characteristics.18 The effectiveness of this governance mode was based on customs 
and mores which, being shared by all, relied on social pressure to ensure conformity of 
action according to the rules and the meaning they bear. The key to governance remained 
the shared spiritual dimension of Nature. 

The imposition of the band council, with its European notion of law as command, had 
numerous devastating consequences on Aboriginal governance, including the advent of 
chiefs who respond more to the stakes of negotiations with government authorities,19 
the transformation of the role of women in the communities,20 and the emergence of a 
"reigning family" in a community.21 

In 1979, Noel Starblanket eloquently summarized the cumulative effects of colonization  
on First Nations people: 

TO BE FORCED TO LIVE A LIFE THAT IS TOTALLY OUT OF ONE'S OWN CONTROL IS A SOURCE OF CONSTANT STRESS, 

AND LEADS TO WEAKNESS AND DEMORALIZATION OF INDIVIDUALS AND ENTIRE COMMUNITIES.  WE AS INDIAN 

PEOPLE HAVE BEEN FORCED INTO COERCED DEPENDENCE UPON PATERNALISTIC AND EVER-SHIFTING FEDERAL 

POLICIES AND THIS SITUATION HAS CONTRIBUTED TO A GREAT EXTENT TO THE MANIFESTATIONS OF SOCIAL 

ILL HEALTH NOW SEEN AMONG US, INCLUDING ALCOHOL AND DRUG ABUSE, FAMILY BREAKDOWN, SUICIDES, 

ACCIDENTS, AND VIOLENT DEATHS. THERE IS INCREASING EVIDENCE THAT THE STRESS OF DEPENDENCE AND 

UNCERTAINTY LEADS TO PHYSICAL SICKNESS AND DISEASE AS WELL….  22

The issues related to the choice of the best First Nations governance modes to ensure the 
wellness of the communities are situated in this post-colonial context.

16	 Jean-Marie Therrien, Parole et pouvoir :  Figure du chef amérindien en Nouvelle-France (Montréal: Liber, 2007) at 27.
17	 Anny Morissette, Le leadership interstitiel, le champ d'action des Amérindiens ou le pouvoir dans la marge : l'exemple de la communauté algonquine de  

Kitigan Zibi (Québec), doctoral dissertation (Montréal: Faculté des arts et des sciences, Université de Montréal, 2013) at 57.
18	 Ibid.
19	 Anny Morissette, "Composer avec un système imposé. La tradition et le conseil de bande à Manawan" (2007) XXXVII (2-3) Recherches amérindiennes au Québec  

127 at 129-130.
20	 Manon Lamontagne, Nathalie Moreau, Joanne Ottereyes & Évelyne Jean-Bouchard, "Les femmes autochtones au Québec" (2008) 26 (3-4)  

Canadian Woman Studies 59.
21	 Ghislain Otis, "Élection, gouvernance traditionnelle et droits fondamentaux chez les peuples autochtones du Canada" (2003-2004) 49-2 McGill L.J. 393 at 406.
22	 Noel Starblanket, National Indian Brotherhood (1979). Cited in Angela Rose Mashford-Pringle, Self-Determination in Health Care: A Multiple Case Study of  

Four First Nations Communities in Canada, 2013.
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LEGAL TRANSFORMATIONS 

From the discussions to determine the best way to ensure Quebec First Nations governance 
of community health and social services emerged two approaches: the first is based on 
Aboriginal rights claims and self-government under the rules imposed by the treaties, the 
Constitution, and judicial interpretations; the second is focused on the negotiation of a 
mode of community health and social services governance that creates a significant space 
for the First Nations in (a) the development of policies and regulations, (b) the application 
of those policies and regulations, (c) the choice of terms to ensure the quality of services 
provided, and (d) the citizen involvement required for it to be effective. Although these 
approaches were considered together by the First Nations, they nevertheless raise specific 
issues, since each one is related to a particular vision of the law.

Why must we understand the difference between these visions of the law while choosing  
a mode of governance? For the simple reason that each approach has its strengths  
and weaknesses, which flow from the vision of the law they embody. In other words,  
if, in accord with one vision of the law, governance is conceived as command and obedience, 
the effective governance desired would probably not come to be. This is what Lalonde and 
Bernatchez refer to in their report: [translation] "Therefore, for the governance models to 
be effective and efficient, a transformation not only of the law but also of the apperception 
of the law by the main actors within it is ... necessary. Public actors (legislators, judges,  
civil servants), private actors and civil society must all change their vision of the law and  
its customs."23

An analysis of the following points should help explain the difference between these two 
visions of the law. First, the characteristics of the law in the European tradition must be 
identified so that they may be distinguished from those of governance law, which is an 
emerging approach consequent to the current transformations of the law. Special attention 
must be given to the role played by interpretation in the application of law, so as to better 
identify the particular characteristics of each. Finally, we will conclude by discussing 
challenges posed by the adoption of governance law. 

It is important to understand the difference between these two visions of the law, because 
each one imposes a distinct framework and terms specific to the chosen governance mode. 
Aboriginal rights and self-government claims based on treaty rules, the Constitution and 
judicial interpretation can logically be defined as expressions of traditional European 
law, while the act of developing an effective governance model falls under the purview of 
governance law. 

23	 Louise Lalonde & Stéphane Bernatchez (2015), Présentation des enjeux théoriques du droit de la gouvernance: Le droit de la gouvernance ou les enjeux que la 
gouvernance pose au droit, Unpublished manuscript, at 2.

1 .2
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The Characteristics of Positive Law

What is commonly referred to as "law" should, to a jurist, be more properly understood as 
"positive law." Why else use this expression, if not to distinguish so-called positive law from 
another type that it is not? Simply put, law is "positive" because it is laid down, or posited, 
by someone. It is thus distinct from what is known as "natural law", which, according  
to various natural law traditions, imposes itself. An illustration of such "non-posited" law 
might be laws in Nature, which we as humans must respect at all times, especially when 
developing our own laws. This tradition remains today in some democracies and in the 
culture of the First Nations. Being posited, positive law must be created by institutions. It 
is dictated by legislative powers authorized to make laws, and it is interpreted by judicial 
powers when conflict arises over its application in a given situation. Finally, government 
power administers public functions in accordance with the law. 

Law, pronounced by the legislative power, arises in the form of a command. A person in 
authority demands that others act, under pain of sanction. Thus, positive law forms a  
closed system. It does, of course, incorporate social values and principles, but the values  
or principles that a society accepts have no legal force unless they are integrated into  
the law. As Lalonde and Bernatchez attest, [translation] "Although no one questions that 
values and principles are integrated in the law, the values and principles that are not 
endorsed by the law cannot be claimed and recognized in law."24 The legal debate over the 
existence of a fiduciary duty between the Crown and the First Nations offers one clear 
example where judges interpret this concept in terms of values and principles. An entire 
section of the judgment in First Nations Child and Family Caring Society of Canada  
et al. v. Attorney General of Canada (for the Minister of Indian Affairs and Northern 
Development Canada) (2016 CHRT 2) is devoted to upon this concept. From there arise 
numerous questions and interpretations, set against the historical background of the 
creation of the reserves. Admittedly, the court recognizes that a fiduciary policy exists,  
but it does not find that there is a general fiduciary duty on the Crown. Indeed, the issue 
must be considered on a case-by-case basis. For several years now, various judgments  
have determined, case by case, whether or not there is a fiduciary duty in respect of a 
particular right. Only those that have been recognized by the courts have legal force and 
may compel the Crown to act. Although no one contests the general principle of a fiduciary 
relationship, the fact remains that the courts have recognized fiduciary duties to exist  
in respect of land matters primarily, above all else. The question nonetheless remains open 
and debatable in matters outside legal and economic spheres. In the case cited here,  
despite the possibility that a fiduciary duty exists with regard to childcare services, the 
judges found that they need not decide that issue in the matter before them.

In addition to being a closed system, the law is characterized by the fact that it compels 
action on pain of sanction. [translation] "Not only does the law emanate from the sole public 
state authority, but its discourse is one of constraint accompanied by sanctions, hence its 
association with regulation by command and control."25 In other words, its legal force arises 
from the fact that it obliges people to do something, and when they fail to comply with the 
rule, a sanction is imposed. Since the law commands compliance, it imposes a binary mode: 
those who comply with the legal rule, and those who do not. This explains why the law can 
24	 Ibid. at 7.
25	 Ibid. 
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sometimes produce surprising results. For example, a regulation authorizes payment for 
transporting a sick person to a hospital. If that sick person dies, however, the body cannot 
be transported back to its place of origin. This scenario is justified by rules that dictate 
that deceased people are not eligible for the non-insured health benefits program. But the 
binary logic of the legal rule can cause difficult situations for the people involved.

A judgement is necessary for a rule to apply to a situation. Hence, under the law, judges 
have the last word, as the example of the fiduciary duty binding the Crown towards 
the First Nations illustrates. [translation] "That being the case, traditionally, the role of 
assigning meaning to the norm, one that is distinct from the statute, whether through 
interpretation or in some cases creation, is a function of the judiciary and the various 
public authorities who apply the law, and not of actors who are not authorized by the 
legal system."26 Applying a general law to a specific situation requires, on the one hand, 
defining the words in the statute and, on the other, identifying the relevant facts in context 
to justify rendering a judgment of compliance or non-compliance. Judgments are often 
rendered by a majority of judges, since individual judges do not give the same meaning 
to the words in the statute or do not recognize the same facts as relevant. This power of 
interpretation is what gives the judges of the Supreme Court of Canada their broad powers 
to define the scope of the rights of the First Nations. 

The command approach of the law also means that obedience is the best way to ensure the 
effectiveness of the system. In principle, commands, obedience and sanctions ensure the 
smooth functioning of society. [translation] "From the perspective of positivists27 in general, 
the only role for citizens in the legal system is obedience, and the legitimacy of the system 
is ensured because this practice is generally effective." 28

It is precisely positive law's lack of effectiveness in settling current environmental 
disputes, for example, or disputes concerning technological developments where multiple 
actors ignore sanctions, that requires the law to be reconceived from the perspective of 
governance law. [translation] "In other words, it is precisely the observation of the lack of 
effectiveness of the legal policies and standards as conceived in the traditional command 
and control model that favoured the movement from government to governance, from 
regulation to coordination."29 Under governance law, this motion is revealed primarily in a 
shift in the position of its subjects, which provides them with another vision of the law. 

Governance Law

An understanding of the law as a mode of governance changes many of the above-described 
characteristics of positive law. When the law's effectiveness is the aim, the role of the 
actors requires examination. Will they comply more readily if they are the source of rules, 
the force behind those rules' application and their standard for evaluation? The new notion 
of governance law takes this to be the case. 

26	 Ibid. at 8
27	 Positivists means those who ascribe to the view of positive law. 
28	 Louise Lalonde & Stéphane Bernatchez, op.cit. at 9.
29	 Ibid. at 22.
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Every system of law depends on procedure. Positive law, as described, takes the form of a 
pyramid. Election procedures set out in the Constitution allow the National Assembly of 
Quebec or the Parliament of Canada to enact laws, which in their turn allow the government 
and judges to create mechanisms by which the laws are applied. Governance law procedure 
is less formal. From the outset, citizens are involved in creating the content of the laws, 
applying them and, above all, evaluating them according to the objectives identified: 
[translation] "The varying degrees to which citizens are invited and to which they participate 
can be placed on a continuum, ranging from taking charge of the application of pre-existing 
norms to establishing and implementing norms, by way implementing processes to achieve 
the objective."30 Governance law thus represents a substantial change. Measuring the 
compliance of the actors is insufficient to determine whether a law is effective; it must  
be seen in the degree to which the law accomplishes its objectives in the social sphere.  
So far as a rule's effects on life in society are not accounted for, the law's true scope cannot 
be evaluated.

There is a tendency in legal literature to distinguish between two forms of law: hard law, 
denoting mandatory law, and soft law, which judges cannot compel. Hard law accords with 
positive law, as described above. Governance law does not exercise the same force because 
it arises from the actors, and it is sometimes referred to as soft law because judges cannot 
impose it. It often has greater normative force than positive law, however, because it 
originates in the actors to whom it applies. While legal norms in positive law are generally 
mandatory and backed up by sanctions, governance law norms are flexible, unspecified  
and soft. [translation] "What is interesting about soft law in terms of governance is precisely 
its characteristic flexibility, which allows the actors to take on its normative content as 
their own and participate at various levels in the regulation that this type of norm provides. 
Soft law is effective, and it provides a broad 'normative scope' for the actors, but it  
does not receive much 'acceptance' in the legal system. The strength of soft law is often  
its effectiveness."31

Like any law, governance law must be interpreted to apply to real-life situations. Here  
again, the interpretation of soft law can be distinguished from the traditional interpretation 
of positive law. Under positive law, judges interpret laws and regulations in accordance  
with the definitions of words and their usual meanings. Identifying the meaning  
of a law or regulation in this way makes it possible to determine how the acts are or are 
not in compliance with the meaning so understood. When the definition of the words is 
insufficiently clear, judges refer to their perception of the legislative intent when the  
norm was enacted. As can be seen, judges still follow the command model as they seek to 
identify the intentions of the authority when the law was passed. This explains the failure 
of the application of the law to account for the present context.

Governance law, for its part, derives from its actors, and therefore requires a different  
form of interpretation. This is what Lalonde and Bernatchez mean by [translation]  
"the contextual legal interpretation". This kind of interpretation has a fundamental 
objective: to ensure that a given meaning promotes the fulfilment of the objectives sought 
through the norms its actors have set out. [translation] "Making the law effective requires  
 

30	 Ibid. at 12.
31	 Ibid. at 15.
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collaborative action among the actors in transforming their way of life and reviewing 
their beliefs and behaviours, as judges refer the decision to the parties concerned and limit 
themselves to ensuring compliance with the necessary conditions for such collaboration."32 

As is evident, judgments under governance law must account for the consequences of the 
interpretation of agreements that people have made in the course of their lives. It is no 
longer sufficient to interpret solely according to the meaning of the words. Expanding the 
role of judging in this way gives greater power and responsibility to judges who must make 
choices to ensure that people can coexist.

The Challenges of Governance Law

Accommodating governance law in today's legal world is not easy, given its strengths 
and limitations. It gives a great deal of room to the actors, in terms of their involvement 
and interpretation. In a community decision-making authority, for example, the actors 
must trust the formulation, application and evaluation processes they have taken on. 
Governance law is based on this kind of trust in others and on the involvement of all the 
actors as citizens � and thus, on the actors' ability to bring about collective action, which 
is the only means to accomplish their objectives. To what extent can the actors be trusted? 
How can their necessary participation be ensured, in order to achieve their ends? How can 
this form of governance law be reconciled with political authority? All these challenges 
must be met as governance law is implemented.

Lalonde and Bernatchez describe another, formidable challenge: the need to bring about  
a transformation in the actors. [translation] "It should not be assumed that cooperation  
will be automatic. Choosing a norm involves a reflexive return to existing ways of life, to 
the context in which the norm seeks its place; without knowledge of the existing way  
of life, the possible way of life � i.e., the one sought through this new norm � will never be 
effectively established. The actors who are familiar with the new norm must share that 
knowledge so that it becomes common. Based on that knowledge, they will together bring 
forward problems needing resolution and imagine potential solutions. This reflexive work 
requires that the actors accept the contemplated ways of life in practical terms."33 In other 
words, for governance law to become a true response to challenges raised, the collective 
learning process must be ongoing, so that the actors may build their capacities and design 
collective solutions to their needs. 

These two visions of law � positive law and governance law � illustrate the different 
strategies at the heart of the dialogue underway amongst the First Nations in Quebec as 
they seek to improve wellness in their communities.

32	 Ibid. at 21.
33	 Ibid. at 29.
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CHOOSING A GOVERNANCE MODE: FIRST NATIONS GOVERNANCE UNDER POSITIVE LAW 
AND THE POSSIBILITY OF GOVERNANCE LAW

Two modes of governance, positive law and governance law, were analyzed as part of 
the Quebec First Nations Health and Social Services Governance Process to clarify the 
choices confronting the First Nations. To better understand the respective strengths 
and weaknesses of these two modes, we will begin by presenting the conclusions of these 
analyses, which discussed various potential legal solutions to improve First Nations 
wellness: Portrait of the Rights, Laws, Policies and Agreements concerning Health 
and Social Services for the Aboriginal Peoples of Canada and the Legal Framework for 
Organizing and Providing Health Services for Quebec First Nations.

Here we will present the choices available under the current law, namely, Aboriginal rights 
claims, modern treaties, and the negotiation of agreements under the federal regulatory 
framework and provincial law. 

Aboriginal Rights and Modern Treaties

The first challenge encountered in terms of the rights of Aboriginal peoples is the 
recognition of the First Nations in the Canadian legal universe. It is not unusual to hear 
Quebec First Nations recognize their nations and have discussions with the Canadian 
nation on an equal footing. The recognition of First Nations goes back to various treaties 
signed by the First Nations and the Nation of Canada. As Angela Mashford-Pringle points 
out in her doctoral thesis, the notion we have of First Nations government is what has  
been imposed by Canadian law: 

THERE IS NO CONSENSUS AS TO WHAT A FIRST NATIONS GOVERNMENT IS.  THERE ARE FIRST NATIONS 

GOVERNMENTS THAT WERE CREATED BY THE FEDERAL GOVERNMENT UNDER THE INDIAN ACT.  WHILE MANY 

PEOPLE IN GOVERNMENT AND ACADEMICS AGREE THAT THE INDIAN ACT IS REPREHENSIBLY OUT-OF-DATE, IT IS 

THE MAIN PIECE OF LEGISLATION THAT RULES OVER FIRST NATIONS PEOPLE AND THEIR COMMUNITIES (ALFRED, 

2009; ASSEMBLY OF FIRST NATIONS, 2001;  BORROWS, 2010;  GIBSON, 2009; STONECHILD, 2006).  CHIEF AND 

BAND COUNCIL WERE CREATED UNDER THE INDIAN ACT AND HAVE DISPLACED THE TRADITIONAL FORMS OF 

GOVERNANCE FOR MANY FIRST NATIONS COMMUNITIES.  CHIEFS ARE ELECTED BY MEMBERS OF THE COMMUNITY 

BY MAJORITY VOTE. THIS IS SIMILAR TO THE DEMOCRATIC ELECTION SYSTEM THAT CANADA USES. THE BAND 

COUNCIL IS SIMILARLY ELECTED. DURING THE 1950S, THE FEDERAL GOVERNMENT STARTED TO 'FORCE'  ALL 

COMMUNITIES TO GIVE UP TRADITIONAL CHIEFDOMS FOR AN 'ELECTED' CHIEF AND COUNCIL MODEL.  SOME 

VIEW THIS AS AN ATTEMPT BY THE FEDERAL GOVERNMENT TO HAVE MORE CONTROL OVER THE FIRST NATIONS 

(ALFRED, 2009; ROYAL COMMISSION ON ABORIGINAL PEOPLES, 1996B; D.  TURNER, 2006).  TODAY, IN SOME 

COMMUNITIES,  ELECTED AND TRADITIONAL HEREDITARY CHIEFS COEXIST,  BUT THE LATTER DO NOT HAVE 

POLITICAL OR ADMINISTRATIVE CONTROL OVER THE AFFAIRS OF THE FIRST NATION. 34 

34	 Angela Rose Mashford-Pringle, Self-Determination in Health Care: A Multiple Case Study of Four First Nation Communities in Canada (University of Toronto, 2015) 
at 17.
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Thus, the definition of the rights of Aboriginal people and the recognition of Aboriginal 
self-government are based on characterizations in the Canadian constitution, in legislation 
and in judicial interpretations. 

As the first report states, "According to the Supreme Court in the Van Der Peet case, 
Aboriginal rights arise from the fact that Aboriginal peoples were autonomous and 
sovereign entities before the arrival of Europeans.35 Thus, by virtue of their previous 'self-
government' and control over their territory, Aboriginal peoples possess Aboriginal rights, 
which are divided into two categories: Aboriginal title and activity rights."36 

These rights are recognized in the Constitution Act, 1982: "Since 1982, Section 35 
(1) of the Constitution Act, 1982, provides that 'the existing Aboriginal and treaty 
rights of the Aboriginal peoples of Canada are hereby recognized and affirmed.' This 
constitutionalization of Aboriginal rights means that they receive special protection 
against being amended or repealed at some future time."37

The distinction between Aboriginal title and activity rights is significant because only 
Aboriginal title confers rights over land. 

FIRST OF ALL,  ABORIGINAL TITLE IS A SUI GENERIS RIGHT AND ALLOWS A COMMUNITY TO BE OWNER OF AND 

TO CONTROL A TERRITORIAL SPACE. THUS, A COMMUNITY WITH ABORIGINAL TITLE WILL HAVE THE RIGHTS TO 

THE LAND, BUT ALSO TO EVERYTHING THAT EXTENDS ABOVE AND BELOW IT.  THIS INCLUDES MINING RIGHTS 

AND STREAM BEDS, FOR EXAMPLE. IT IS CHARACTERIZED BY THE FACT THAT THE COMMUNITY THAT HOLDS THIS 

RIGHT CANNOT TAKE ANY ACTION OR USE THE LAND IN ANY WAY THAT IS INCOMPATIBLE WITH THE NATURE OF 

ABORIGINAL TITLE. 

AN ACTIVITY RIGHT IS BY ITS NATURE A SUI GENERIS RIGHT. IT IS A COLLECTIVE AND COMMUNITY RIGHT TO 

ENGAGE IN THE PRACTICE OF AN ACTIVITY, AND THIS PRACTICE MAY OR MAY NOT BE RELATED TO THE TERRITORY. 

FINALLY, IN CONTRAST TO ABORIGINAL TITLE,  WHICH IS MORE GENERIC,  ACTIVITY RIGHTS ARE MORE SPECIFIC 

AND ARE DETERMINED CASE BY CASE. 38

As the second report points out, it is important to recall that the outcome of  
self-government negotiations culminates in the development of a modern treaty or 
another type of agreement that allows a community to manage its programs: 

IN SHORT, FEDERAL REGULATIONS INCLUDE NUMEROUS POLICIES THAT ENCOURAGE FIRST NATIONS  

TO ENTER INTO AGREEMENTS GRANTING A VARYING DEGREE OF AUTHORITY TO ACT IN HEALTH MATTERS.  

SELF-GOVERNMENT AGREEMENTS PROVIDE FIRST NATIONS WITH THE GREATEST POWERS BECAUSE THEY 

GRANT THE AUTHORITY TO PASS LAWS ON HEALTH. THEY ALSO ALLOW THE SIGNATORY BAND COUNCIL TO 

ISSUE REGULATIONS ON HEALTH, MANAGEMENT, AND THE CREATION OF PROGRAMS ON HEALTH AND MANAGING 

35	 To simplify the text, all references have been removed from the quotations from the two reports. 
36	 Portrait of the Rights, Laws, Policies and Agreements concerning Health and Social Services for the Aboriginal Peoples of Canada, First Nations of Quebec and 

Labrador Health and Social Services Commission, 2015: http://www.cssspnql.com/docs/default-source/Publications-Gouvernance/gouv_constitution_bloc-a_web_
eng.pdf?sfvrsn=2 2.

37	 Ibid.
38	 Ibid. at 5-6.
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FINANCIAL RESOURCES. HEALTH SERVICE TRANSFER AGREEMENTS GRANT FIRST NATIONS THE POWER TO 

MANAGE AND CREATE HEALTH PROGRAMS AS WELL AS THE POWER TO MANAGE FUNDS ALLOCATED BY HEALTH 

CANADA. HOWEVER, THE POWER TO MANAGE SUCH FUNDS IS SUBJECT TO AN ACCOUNTABILITY REQUIREMENT 

IMPOSED BY THE FEDERAL GOVERNMENT. NOT ALL FIRST NATIONS HAVE SIGNED SUCH AGREEMENTS. 39 

Therefore, an approach that aims at claiming self-government may lead to greater 
autonomy over community health and social services, depending on what the modern 
treaty recognizes. The process of negotiating a modern treaty is very long, however,  
and, depending on the case, it may be preferable to seek solutions within the existing  
legal framework. 

Agreements under Federal and Provincial Legislation

a)	 Provincial Agreements

Aboriginal communities are subject to two levels of jurisdiction. The Canadian constitution 
guarantees the rights of Aboriginal peoples, and over time, Canadian courts have defined 
the Canadian government's responsibilities towards them. However, community members 
in Quebec are also residents of the province and are therefore entitled to the same health 
services as other provincial residents. The second report defines the place given to 
Aboriginal people in health services in Quebec.

In general, the Government of Quebec develops, organizes, and delivers health services to 
all Quebecers, including First Nations, pursuant to its constitutional jurisdiction provided 
for in The Constitutional Act, 1867. This allows the Parliament of Quebec to give all 
Quebecers access to health care offered by the provincial health system and specifies the 
organizational method for the Quebec health network.

AS WE HAVE STATED, JUST LIKE ALL RESIDENTS OF QUEBEC, FIRST NATIONS LIVING OUTSIDE COMMUNITIES 

RECEIVE MEDICAL AND HOSPITAL CARE PROVIDED BY THE QUEBEC HEALTH AND SOCIAL SERVICES NETWORK. THE 

PROVISIONS OF THE HEALTH INSURANCE ACT,  THE HOSPITAL INSURANCE ACT,  AND THE REGULATION RESPECTING 

THE APPLICATION OF THE HOSPITAL INSURANCE ACT SPECIFY THAT MEDICAL AND HOSPITAL CARE GRANTED 

TO AND RECEIVED BY FIRST NATIONS WITHIN THE QUEBEC NETWORK ARE FUNDED BY RÉGIE DE L'ASSURANCE 

MALADIE DU QUÉBEC (RAMQ).  RAMQ FUNDS INSURED MEDICAL BENEFITS,  I .E. ,  MEDICALLY NECESSARY SERVICES 

PROVIDED BY A DOCTOR FOR RESIDENTS OF QUEBEC. ACCORDING TO SUBSECTION 5(3) OF THE HEALTH 

INSURANCE ACT,  INDIANS ENROLLED UNDER THE INDIAN ACT ARE CONSIDERED RESIDENTS OF QUEBEC. SERVICES 

DELIVERED TO FIRST NATIONS IN A HOSPITAL ARE ALSO FUNDED BY QUEBEC, JUST AS THEY ARE FOR RESIDENTS 

OF QUEBEC. 40 

39	 Legal Framework for Organizing and Providing Health Services for Quebec First Nations, First Nations of Quebec and Labrador Health and Social Services  
Commission, 2015: https://www.cssspnql.com/docs/default-source/default-document-library/bloc-b_eng_web.pdf?sfvrsn=0.

40	Ibid. at 8.
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The complexity of the relationship between First Nations communities and the 
Government of Quebec results essentially from the status of "Canadian reserves." Their 
area varies depending on the size of the community within the province, but they fall under 
federal jurisdiction under the Indian Act and are managed by both the band councils and 
ISC. Through Health Canada and by virtue of its constitutional spending powers, the federal 
government has invested in health programs, all managed with ISCFNIHB.

The first problem is political. How can the fact that First Nations people "on reserve" fall 
under the jurisdiction of the federal government be reconciled with the fact that they 
become like other Quebec residents when they leave the reserve to obtain care? The 
problem resides in the "recognition" of Aboriginal people in Quebec law and therefore the 
possibility of First Nations being granted a different status from other Quebecers when  
it comes to health care and social services. 

As the second report points out, the recognition of the rights of Aboriginal peoples has been 
affirmed through the Principles adopted by the Cabinet of the Quebec National Assembly:

IN 1983, THE QUEBEC CABINET ADOPTED 15 PRINCIPLES AS THE BASIS FOR GOVERNMENT ACTION INVOLVING 

FIRST NATIONS. ONE OF THE PRINCIPLES SPECIFIED THAT "ABORIGINAL NATIONS HAVE THE RIGHT TO  

HAVE AND CONTROL, WITHIN THE FRAMEWORK OF AGREEMENTS BETWEEN THEM AND THE GOVERNMENT, SUCH 

INSTITUTIONS AS MAY CORRESPOND TO THEIR NEEDS IN MATTERS OF (. . .)  HEALTH." (UNDERLINING OURS).

TWO YEARS LATER, IN 1985, THE QUEBEC NATIONAL ASSEMBLY ADOPTED THE RESOLUTION ON THE RECOGNITION 

OF ABORIGINAL PEOPLE'S RIGHTS. ACCORDING TO THE RESOLUTION, THE QUEBEC GOVERNMENT MUST ENTER 

INTO AGREEMENTS WITH FIRST NATIONS WHO WISH TO DO SO TO ENSURE THEY CAN EXERCISE THE AUTONOMY 

PROVIDED FOR IN THE 15 PRINCIPLES.

IN 1998, THE GOVERNMENT OF QUEBEC ANNOUNCED NEW GUIDELINES FOR FIRST NATIONS AFFAIRS,  THE THREE 

OBJECTIVES OF WHICH ARE TO DEVELOP "HARMONIOUS RELATIONS BASED ON MUTUAL TRUST AND RESPECT 

BETWEEN ABORIGINAL AND NON-ABORIGINAL PEOPLE,  MORE SELF-GOVERNMENT AND INCREASED FINANCIAL 

SELF-SUFFICIENCY OF ABORIGINAL PEOPLE. 41 

While these principles have been applied in the context of the recognition of First Nations 
and Inuit self-government and the resulting modern treaties, the fact remains that only 
one First Nation has ever signed a treaty with Quebec on the subject of self-government 
in respect of health services. Specifically, "the April, 1984 Quebec-Kahnawake agreement 
is the only one entered into to date. It was signed between the Government of Quebec and 
the Kahnawake Mohawk Band Council and authorizes the Council to build and operate a 
hospital within its territory."42 

41	 Ibid. at 10.
42	 Ibid. at 10-11.



19   AN EFFECTIVE GOVERNANCE FOR THE WELLNESS OF FIRST NATIONS

It must not be forgotten that, provincially, the Quebec Minister of Health and Social 
Services in principle chose a population-based approach. As the second report summarizes, 
according to an interpretation of s. 100 of the Act respecting health services and social 
services, this population-based approach was to have promoted a closer relationship 
between service centres and the communities:

REGARDING THE ORGANIZATIONAL METHOD FOR THE HEALTH SYSTEM, SECTION 100 OF THE ACT RESPECTING 

HEALTH SERVICES AND SOCIAL SERVICES (HEREINAFTER "LSSSS") ESTABLISHES THE FUNDAMENTAL PRINCIPLE 

OF RESPECT FOR THE RIGHTS OF USERS (CULTURE, CONTINUITY OF SERVICES, AND ACCESS TO NECESSARY 

TREATMENT) BY HEALTH INSTITUTIONS. THIS MEANS THAT AS RESIDENTS OF QUEBEC, MEMBERS OF FIRST 

NATIONS CAN EXPECT THEIR SPIRITUAL NEEDS TO BE MET WHEN RECEIVING CARE UNDER THE PROVINCIAL 

HEALTH SYSTEM. FNQLHSSC HIGHLIGHTS THE LACK OF ACCESS AND RESPECT FOR CULTURE IN HEALTH SERVICES 

PROVIDED TO FIRST NATIONS. THIS PROVISION ALSO ADDS THAT HEALTH FACILITIES MUST "COOPERATE WITH 

OTHER KEY PLAYERS, INCLUDING COMMUNITY ORGANIZATIONS, TO ACT ON HEALTH AND SOCIAL DETERMINANTS 

AND IMPROVE THE SUPPLY OF SERVICES TO THE PUBLIC."  TO THIS END, AN INSTITUTION MUST "ENSURE THAT 

ITS SERVICES ARE PROVIDED IN CONTINUITY AND COMPLEMENTARITY WITH THOSE PROVIDED BY THE OTHER 

INSTITUTIONS AND RESOURCES OF THE REGION, AND THAT SUCH SERVICES ARE ORGANIZED IN A WAY THAT 

REFLECTS THE NEEDS OF THE POPULATION IT SERVES" (UNDERLINING OURS).  THEREFORE, COLLABORATIVE TIES 

BETWEEN HEALTH INSTITUTIONS AND FIRST NATIONS SHOULD BE IN PLACE. 43 

This set of circumstances very clearly demonstrates why agreements between 
communities and the Centres intégrés de santé et de services sociaux (CISSS) may vary 
from one to the next, since they depend both on the capacity of communities to negotiate 
with the Centres and on the openness of the CISSS administrators to the communities. 
Openness to First Nations communities seems to vary according to location in Quebec. 
Aside from the non-recognition of the status of First Nations, there is also a budgetary 
impact necessarily resulting from the recognition of services for residents on reserves. 

b)	 Federal Agreements

It should be noted that Canada's commitments to the First Nations come under the 
jurisdiction of ISC (the FNIHB and regional operations). There is an important distinction 
between these two administrations, however. Whatever falls under the FNIHB is not 
recognized as a federal responsibility under s. 35(1) of the Constitution Act, 1982. Since 
1979, several reports have been drafted and amendments made to the Aboriginal Health 
Care Policy:

IN 1980, AN INITIAL REPORT, THE REPORT OF THE ADVISORY COMMITTEE ON INDIAN AND INUIT HEALTH 

CONSULTATION (HEREINAFTER THE "BERGER REPORT"),  RECOMMENDED INCREASED FIRST NATION PARTICIPATION 

IN THE MANAGEMENT, CONSULTATION, AND CONTROL OF COMMUNITY HEALTH CARE. THEN IN 1983 A SECOND 

REPORT, THE REPORT OF THE SPECIAL COMMITTEE ON INDIAN SELF-GOVERNMENT (HEREINAFTER THE "PENNER 

43	 Ibid. at 9.
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REPORT"),  WENT FURTHER BY RECOMMENDING INCREASED FIRST NATION AUTONOMY IN THE CONTROL OF 

HEALTH SERVICES THROUGH A NEW RELATIONSHIP WITH NATIONS, BASED ON AUTONOMY. THIS SET THE SCENE 

FOR A MAJOR FEDERAL GOVERNMENT POLICY TO BE DRAWN UP, NAMELY, THE 1989 HEALTH TRANSFER POLICY 

(HEREINAFTER THE "1989 POLICY"),  WHICH STILL APPLIES TODAY TO CANADA'S FIRST NATIONS.

THE GOAL OF THE 1989 POLICY WAS TO TRANSFER ADMINISTRATION OF HEALTH SERVICES FOR FIRST NATIONS, 

MANAGED IN THEORY BY HEALTH CANADA, TO THE NATIONS THAT WANTED TO ADMINISTER THEM. IN OTHER 

WORDS, THE PURPOSE OF THE POLICY WAS TO DELEGATE MANAGEMENT OF HEALTH SERVICES TO FIRST NATIONS 

AND TO INCREASE FIRST NATION CONTROL OVER THEIR OWN HEALTH PROGRAMS. THE POLICY WAS BASED 

ON NUMEROUS ADMINISTRATIVE DOCUMENTS, INCLUDING THE INDIAN HEALTH POLICY 1979 (HEREINAFTER 

THE "1979 POLICY"),  THE GOAL OF WHICH WAS TO "ACHIEVE AN INCREASING LEVEL OF HEALTH IN INDIAN 

COMMUNITIES,  GENERATED AND MAINTAINED BY THE INDIAN COMMUNITIES THEMSELVES." THIS FORMER POLICY 

WAS BASED ON THREE PILLARS, NAMELY:

1. 	 IMPROVING THE HEALTH OF FIRST NATIONS USING MEANS IMPLEMENTED BY THE NATIONS THEMSELVES

2.	 STRENGTHENING TIES OF TRUST BETWEEN FIRST NATIONS, THE PROVINCIAL GOVERNMENT, AND THE 

FEDERAL GOVERNMENT

3.	 INCREASING THE ABILITY OF FIRST NATIONS TO PARTICIPATE IN DECISIONS ABOUT THEIR HEALTH. 44 

An opportunity is becoming apparent in the context of health transfers. Agreements 
with the federal government might lead to the possibility of other transfers that confer 
to First Nations greater autonomy over health and social services. The federal, provincial 
and First Nations in British Columbia tripartite agreement is a unique case that can help 
us understand what is possible under new agreements that are different from those 
recognizing self-government:

IN 2011,  FIRST NATIONS IN BRITISH COLUMBIA ADOPTED AN INNOVATIVE GOVERNANCE MODEL BASED ON 

AN INDEPENDENT, NOT-FOR-PROFIT ABORIGINAL HEALTH AUTHORITY, FIRST NATIONS HEALTH AUTHORITY, 

FNHA. THIS MODEL IS NOT BASED ON A SELF-GOVERNMENT AGREEMENT, BUT ON A TRIPLE PARTNERSHIP 

AGREEMENTTHE BRITISH COLUMBIA TRIPARTITE FRAMEWORK AGREEMENT ON FIRST NATIONS HEALTH 

GOVERNANCE (HEREINAFTER "TRIPARTITE AGREEMENT"),  SIGNED BY THE LEADERSHIP COUNCIL REPRESENTING 

BRITISH COLUMBIA FIRST NATIONS, THE PROVINCIAL HEALTH MINISTER, AND THE FIRST NATIONS AND INUIT 

HEALTH BRANCH (FNIHB) OF HEALTH CANADA AT THE FEDERAL LEVEL. 45

As the title of the tripartite agreement indicates, it concerns the mode of health 
governance exclusively, and does not constitute a modern treaty. This type of agreement 
aligns more with governance law than with positive law with regard to Aboriginal rights 
and modern treaties as interpreted by the courts, or even with special laws arising from 
provincial agreements. 

44	Ibid. at 15-16.
45	 Ibid. at 25-26.
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CONCLUSION

According to the European vision of positive law, the improvement of community  
wellness under positive law is achieved through negotiation. This explains the importance 
of the judgments of the Supreme Court of Canada, which is the final arbitrator on the  
legal scope of Aboriginal rights. However, the distance between the First Nations' vision  
of their Aboriginal rights, based as they are on their governance mode prior to the 
colonizers' arrival, and the positive law vision of these rights, which is attained through  
the interpretation of treaties, should not be underestimated. Only concepts emerging  
from positive law have the force of law, and they considerably limit the negotiation of 
modern treaties.

The choice to improve community wellness by way of a tripartite agreement, as was done 
by the British Columbia First Nations, aligns with governance law. This approach assigns 
the actors a major role in the development, application and ongoing review of agreements 
and seeks to focus the mode of governance on the objectives in sight. 
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EFFECTIVE GOVERNANCE:  
A HEALTH AND SOCIAL SERVICES 
GOVERNANCE MODEL  
COLLABORATIVELY DEVELOPED  
BY AND FOR THE FIRST NATIONS 
The overall objective of the Quebec First Nations Health and Social Services Governance 
Process is "to improve the supply and accessibility of local and regional health services 
by implementing a governance model adapted to the realities and needs of the First 
Nations in Quebec."46 The method adopted to bring it to fruition is focused on collective 
and participatory development as opposed to a traditional approach where the models 
are planned by experts and imposed on communities. The chosen approach involves 
group learning where, through their discussions, participants develop ways of reflecting 
on current practices that will allow them to propose the changes they want and to see 
themselves in a future they create for themselves. 

The process leading up to the collaborative development of the governance model by the 
participants in Phases I and II47 is just as important as the outcome of the process. Making 
the major steps of this process explicit for those who took part in it offers them a summary 
of their collective experience and allows those who did not directly participate to observe 
and join in on the process that is underway.

Part 2 of the effective governance model presents the major stages in the collective 
learning process and the outcome.

GOVERNANCE: WHICH APPROACH SHOULD BE CHOSEN?

The first task in the collaborative development process involved defining the governance 
approach that would be at the heart of the project. In other words, the following questions 
had to be answered, as a group: "What is a governance mode?" and "What is the difference 
between current governance and First Nations health and social services governance?" In 
practical terms, a collective answer to the questions had to be found gradually, especially 
since in the daily reality of the communities, the legal and accountability models of health 
and social services governance is the only point of reference. From the outset, the group 
was confronted with the positive law model of governance and its omnipresence on a daily 
basis. It is worth noting the central characteristics of governance by law. Governance 
by law, as inherited through colonization, is focused essentially on authority and on the 
corollary obedience of the stakeholders. Under this approach, a state authority sets out 
laws and rules, which are forms of commands, with the aim of ensuring the regulatory 

46	First Nations in Quebec Health and Social Services Governance Project ‒ Descriptive of the Project, First Nations of Quebec and Labrador Health and Social 
Services Commission, 2015: http://www.cssspnql.com/docs/default-source/Publications-Gouvernance/css_1509_gouvern_descriptif_an_webf.pdf?sfvrsn=2.

47	 Descriptive of Phase II, First Nations of Quebec and Labrador Health and Social Services Commission, 2016: http://www.cssspnql.com/docs/default-source/
centre-de-documentation/gouv_desc2_eng_web.pdf?sfvrsn=2.
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objectives of the state. This traditional approach is based entirely on the logic of commands 
and obedience by citizens. Usually, the legitimacy of public action is expressed only in 
terms of the lawfulness of the state actions. Since the weight of the law is dependent on 
obedience to it, legal governance must establish an entire series of accountability measures 
to ensure compliance with duty.

This vision of the law is firmly present in the ISC approach with the First Nations, 
particularly in funding agreements. Health and social services must be delivered in 
compliance with the planning proposed by the communities and approved by their 
authorities. These funding agreements require that the communities provide services as 
dictated in the agreement. Any deviation from the agreement must be justified; if not,  
it is considered non-compliance. When a community cannot fulfil its financial obligations, 
it may, in a worst-case scenario, be placed under receivership. For accountability  
purposes, this mode of governance relies on reporting. To ensure that obligations are met, 
all services provided must be documented. Such an approach involving governance by law 
and accountability is referred to overall as "command and control." 

However, since the earliest studies of the notion of governance, this term has not been 
adopted unanimously, as can be seen in the discussions on First Nations governance 
the day before the FNQLHSSC Annual General Meeting (pre-AGM) in July 2014. Some 
believe that the meaning of "governance" is no different from "government," while others 
associate the term "governance" with the accountability procedures of "good governance" 
in management terms. These proposed definitions reflect the received meaning of 
governance by law and accountability, and reveal how difficult it is for the term to express 
a different reality.

The first stage of discussions sought to explore to what degree it was possible to conceive 
of a governance model other than governance by law and accountability. To begin this 
stage, a definition of First Nations governance was submitted for reflection and discussion 
during the 2014 pre-AGA workshops. This definition was based on work on Aboriginal 
governance by the National Center for First Nations Governance (NCFNG) which, in 2008, 
set out the Principals to Support Effective Governance. 48

THE TRADITIONS (NORMS, VALUES, CULTURE, LANGUAGE) AND INSTITUTIONS (FORMAL STRUCTURES, 

ORGANIZATIONS, PRACTICES) THAT A COMMUNITY OR NATION USES TO MAKE DECISIONS AND ACCOMPLISH ITS 

GOALS. AT THE HEART OF THE CONCEPT OF GOVERNMENT IS THE CREATION OF EFFECTIVE,  ACCOUNTABLE AND 

LEGITIMATE SYSTEMS AND PROCESSES WHERE CITIZENS CAN ARTICULATE THEIR INTERESTS, EXERCISE THEIR 

RIGHTS AND RESPONSIBILITIES AND RECONCILE THEIR DIFFERENCES.

IN THE ENGLISH VERSION IN PARTICULAR, THE CENTRE NOTES THAT THIS DEFINITION OF GOVERNANCE IS 

SPECIFIC TO ABORIGINAL PEOPLES BECAUSE IT FUSES TWO TRADITIONS: "DRAWING FROM THE TEACHINGS OF 

OTHERS AND THE TRADITIONS, VALUES AND WISDOM OF OUR COMMUNITIES THE CENTRE HAS CRAFTED OUR  

OWN DEFINITION OF GOVERNANCE." 

48	Principles to Support Effective Governance, National Centre for First Nations Governance, 2008: http://fngovernance.org/publication_docs/Governance_Prin-
ciples2008.pdf.
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The choice of this definition to begin discussions was not an indifferent matter. It was 
chosen because it posits an Aboriginal vision that is an alternative to governance by law 
and accountability. Above all, this mode of governance is characterized by its orientation 
towards a purpose, "to accomplish [a community's] goals." While "government" is defined 
as a legitimate body enacting laws and guidelines, Aboriginal governance is defined as 
a collective process by which a community of individuals makes decisions with a single 
purpose: the wellness of the community. In government, the structures of authority are 
important, as illustrated by organizational charts that lay out the tasks and responsibilities 
of individuals. In governance, on the other hand, the critical elements are the objectives. 
The decision-making process must first set clear goals and ensure that the means chosen 
will make it possible to accomplish them.

This way of seeing governance expresses the notion that, to achieve the objective of 
community wellness, all individuals must coordinate and direct their actions towards the 
goal. Thus, in practical terms, what is implemented in the community can be understood  
as the means used by the actors to coordinate with a view to accomplishing the objectives. 

Governance is based on the establishment of specific mechanisms to make decisions 
and achieve objectives: "the institutions (formal structures, organizations, practices)". In 
its definition, the NCFNG uses the words "institutions" to include all mechanisms that a 
community may put in place to coordinate the actions of its members. These mechanisms 
may be formal � that is, created on the basis of charters, policies, etc. � but other types  
of groups exist, such as community organizations. Moreover, the coordination of the actors 
is based on shared practices and know-how, which eases decision-making and, in particular, 
aids in the accomplishment of daily practical actions in pursuit of the objectives. 

In formal governmental structures, organizational charts present the hierarchy that 
has been established to achieve the goals. As we have observed in some communities, 
these organizational charts identify the individuals involved in every health service or 
social service and their responsibilities. They lay out the formal structures, which reflect 
hierarchies of authority in keeping with the government model, as opposed to a diagram  
of purposes, such as might be possible using the First Nations governance model. 
However, to define community governance, all the formal and informal mechanisms in 
the communities must be explicated and integrated, so that the roles they play in bringing 
about objectives can be understood.

Finally, governance is based on the sharing of meaning: "traditions (norms, values, culture, 
language)." The importance of traditions in First Nations governance clearly distinguishes 
it not only from the "government" model but also from other recent approaches to 
governance that have not developed the notion of shared meaning. Why are First Nations 
traditions emphasized as a component of governance? Quite simply because the First 
Nations recognize that simply establishing formal or informal structures is not sufficient 
to ensure their effectiveness. To achieve objectives, community members must be 
motivated to take part and to act because they are a part of the governance process. It 
must not be forgotten that the motivation to become involved is directly related to the 
values that underlie the structures and processes that are established. A community must 
reconcile personal interests with shared collective values. Moreover, identifying collective 
interests requires reconciling our differing points of view. As the National Centre states, 
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"[A]t the heart of the concept of government is the creation of effective, accountable and 
legitimate systems and processes where citizens can articulate their interests, exercise 
their rights and responsibilities and reconcile their differences." The accomplishment  
of the fixed objectives is directly related to the participation of members in the decision-
making bodies on the one hand, and in the mechanisms established to achieve the 
objectives on the other. Integrating a shared culture through the First Nations traditions  
is necessary to ensure that what is established in the name of governance motivates  
the individuals to participate. Experience demonstrates that, in effective governance, it 
is not sufficient for the government authority to dictate something for it to be legitimate. 
What is implemented must also be in keeping with the values of the shared culture. 

This definition of effective governance is part of the movement outlined in the first part 
of this report, namely, the transformation of governance law, which is manifested through 
the development of agreements and norms by actors who seek to confront social problems, 
basing themselves on collaboration instead of applying solutions imposed by a government 
authority. To properly grasp the movement away from an authority that dictates solutions 
unilaterally towards a model that promotes the cooperation of the actors, it is important  
to understand that cooperation is made possible only by aims shared in search of solutions 
to common problems. 

EFFECTIVE GOVERNANCE: THE GENERAL MODEL

The 2014 Pre-AGA discussions about the definition of an Aboriginal governance model  
led to the development of a general model described as "effective" governance to 
distinguish it from legal and accountability governance. The general model of effective 
governance is like an architectural sketch of a planned house, before the details of the 
rooms are filled in according to their uses and without all the features that will ensure 
the inhabitants' comfort. It sets out the essential characteristics and initial definition. At 
the outset, an understanding is required of the general design and specific characteristics 
of each component. Next, definitions must be arrived at for the "institutions (formal 
structures, organizations, practices)" needed to accomplish the objective of improving 
community wellness. 

Why call it effective governance? There are a number of definitions for the words 
efficacy, efficiency and effectiveness, drawing fine distinctions between these various 
ideas. Efficacy is the simplest one, referring to something producing its expected effect. 
Efficiency, for its part, can be identified by determining to what degree a chosen method 
has accomplished an objective. In other words, some options are more efficacious than 
others; this denotes the efficiency of the means. As for effectiveness, it is demonstrated  
by the final results obtained by the means taken to achieve them. In other words, efficacy 
in governance can exist only where the necessary conditions are put in place to ensure 
their effectiveness. 

2.2
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The general model of effective governance, like any governance mode, consists of four 
major elements that comprise all the stakeholders. The following diagram illustrates that 
this governance mode is dynamic in that its efficacy depends on its efficiency, or in other 
words, on the capacity of the actors to improve their practices and take responsibility for 
achieving the group's objective. What fundamentally distinguishes effective governance 
from legal and accountability governance is its purpose. In the effective governance model, 
the purpose is to improve the wellness of the First Nations, and actions must consequently 
be judged according to their effectiveness, that is, their ability to achieve this objective. In 
legal and accountability governance, on the other hand, improving First Nations wellness is 
not an aspect of effectiveness but merely an expected result by which efficacy is measured.

EFFECTIVE  
GOVERNANCE
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To better understand each of the components and the specific challenges of reconciling 
the stakeholders' legitimate interests in each case, the characteristics of each component 
will be described in the context of the current mode of governance as provided by ISC. The 
hope is that it will clarify the collaborative process of building of an effective First Nations 
governance model. 

i.	 Legitimate Authority of the Governance Mode: The Policy

In the current mode based on positive law, policy is the main factor in determining 
legitimate authority. Unlike the circular effective governance approach, the current legal 
and accountability model is based essentially on the Indian Act and transfer agreements, 
as referred to in section 1.3.2. In policy terms, under the Indian Act and constitutional 
commitments, the federal government is the main actor in health and social services in the 
communities because it is the source of all the programs. At the provincial level, the Quebec 
government is responsible for administering and providing health services on its territory. 
Finally, under federal community transfer policies, band councils are responsible to their 
population for the transfer agreements. Currently, under the positive law structure, each 
stakeholder occupies a place in the hierarchy. The federal government has full legislative 
authority over Aboriginal people on "reserves." The power of the band councils is set  
out in the Indian Act. Moreover, the province, according to the division of powers under  
the Canadian constitution, has jurisdiction only over the administration and provision  
of health services, which is why community health and social services institutions must 
meet provincial standards.

Thus, the current mode is structured around the federal government authority that  
relies on two bodies, the FNIHB and ISC regional operations, to provide services to  
the communities. 

The adoption of a new governance model or the signing of an agreement similar to that 
signed in British Columbia will require the involvement of the government of Canada, 
the Government of Quebec and all the First Nations who are a part of this process. Such 
an agreement would constitute the legal foundation of the governance mode. Thus, the 
legitimate authority of the governance mode would be tripartite. 

ii.	 Regulation Process and 
iii.	 Intervention Process

In the above effective governance diagram, two types of structures can be identified: 
those that regulate and those that take action. This distinction corresponds to the two 
major facets of any organization: planning and execution. Interestingly, the French word 
"gouvernance," which is the source of the English term "governance," is derived from  
the word "gouvernail": the "rudder" or "helm" of a boat. Canoe trips must be planned and  
the route to the destination laid out before setting off. This involves preparing as much  
as possible for any potential obstacles or portaging as much as possible. Planning must also 
include who will go on the trip and what each person's abilities are, including their  
rowing skills. The success of the trip depends on the ability of each person to do what  
must be done, when required. Only if the parties working together will the canoe safely 
reach its destination. 
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A cursory look at any organization will reveal that its operations are based on similar 
foundations. Objectives cannot be accomplished without good planning. In an organization, 
planning is based on documents that define its mission (such as letters of incorporation) 
and a board of directors that approve the organization's standards and policies in  
the pursuit of its objectives. The written documents impose rules for taking action; the 
planning structure is therefore referred to as the regulation process. Using rules for 
planning purposes helps ensure that the execution of the plan accomplishes the objectives. 
Execution is structured through processes for all the services intended for the population. 
Thus, the regulation process, which establishes normative texts, plays an important role  
in the development and implementation of practical strategies. 

In the current context, the FNIHB ISC regional operations have the power to regulate.  
Four major areas of regulation can be identified. The first concerns objectives that will 
improve community wellness. Normally, these are defined in a health and social services 
policy for the communities. The definition process relies on another policy that creates 
mechanisms to gather information about health and social services needs and about the 
role the communities themselves may play in establishing these objectives. Once the 
goals are set, the regulation clearly outlines the health and social services programs to be 
implemented in the communities. 

Accordingly, the second area of regulation concerns the health and social services 
programs planned for the communities, which define the strategy for intervention. In 
addition, because the programs must be funded, the third area is funding. Regulation  
on this subject matter must provide for mechanisms to obtain funding from the authorities 
and the terms for transferring the money to the different communities. Because resources 
are limited, the procedure must also publish the criteria used to ensure that requests from 
the communities are accepted or refused fairly. 

Finally, accountability mechanisms must be put in place to ensure the objective of 
improving community wellness is achieved, along with ways to support communities that 
have difficulty meeting established goals. This fourth area concerns all accountability  
rules seeking to regulate community intervention.

In the current mode, the First Nations have no regulating responsibilities. The federal 
government's duty towards Aboriginal communities is expressed through a Canadian 
national policy and centralized services to communities to administer the national 
programs; consequently, the FNIHB and ISC regional operations are given the role of 
developing all the regulations and interventions in communities. Under the transfer policy, 
part of the program and intervention management has been delegated to the communities, 
and as a result, communities have obtained some responsibilities over the "intervention 
structure." The intervention process refers to everything put in place in the communities 
for health and social services intervention. Currently, this process is shared among several 
bodies: ISC, the FNQLHSSC, the band councils, community health and social service centres, 
and other First Nations organizations (e.g., tribal councils, treatment centres, etc.). 
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iv.	 Involvement of Actors

Legal and accountability governance is based on European law and the notions of  
command and control, according to which, the population's only role is to obey the rules. As 
noted in part 1.2., lack of involvement of the actors in the solution is precisely the reason 
governance law is emerging. Involvement of the actors is a fundamental component of  
this new mode, which strives to ensure that they work together towards the results. Indeed, 
the very effectiveness of the governance is directly related to their ability to coordinate 
their actions. 

Improved community wellness requires that actors become involved at every level. 
Politically, it requires the engagement of all the Nations: the federal, the provincial and 
the First Nations in Quebec. The First Nations in Quebec must also coordinate their actions 
to choose the best governance mode. Moreover, at the community level, there must be 
[translation] "mechanisms to ensure that everyone participates". This is a fundamental part 
of a health and social services governance mode, for two reasons. First, the improvement 
of community wellness depends on community members. Just as patients remain ill if 
they disobey medical instructions, programs have no effect on wellness if members do 
not fully participate or try to change their environment and lifestyles. Structures should 
therefore be established in communities to encourage member participation. The second 
reason relates to public awareness of the health and social service issues in a community. 
For governance to be effective, it must be based on reliable knowledge of the community's 
needs and its ability to meet them. Authorities within communities must acquire the 
requisite information to adapt programs and interventions to these needs.

CONCLUSION

The current mode of governance is clearly pyramid-shaped and hierarchical, in keeping 
with the spirit of positive law. Several workshops on the subject of governance led the 
general directors, the directors of First Nations community health and social services, and 
social services representatives to identify areas where this current mode falls short. An 
Abstract of Health and Social Services Issues was published by the FNQLHSSC in 2015. 
With the aid of these diagnoses, choices remain to be made. The first option is to work 
within the current framework to improve specific elements and to resolve certain issues. 
The second is to open negotiations in pursuit of an effective mode of health and social 
services governance for the First Nations in Quebec. As noted at workshop discussions 
during the regional governance process meetings, moving from the current mode to an 
effective governance mode will require a change in practices. Indeed, each component of 
the effective governance model will raise its own specific challenges. 

In the current mode, the federal government is a key stakeholder, bearing a constitutional 
duty towards the First Nations. Under the Indian Act, the band councils are the 
intermediaries between the communities and the federal government. The provincial 
government is involved at the level of health and social services, ensuring provision of care 
in health institutions funded by the Quebec health and social services network. Each of 
these key players has a legitimate policy interest in all tripartite agreement negotiations. 
The federal government cannot exempt itself from the constitutional guarantees 
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favouring Aboriginal peoples. Because the process is not a modern treaty negotiation that 
will result in a waiver of constitutional rights, the federal government must ensure that the 
formal structures established to replace those currently in place will improve community 
wellness because they are effective, responsible and legitimate. The provincial government 
also bears a responsibility to ensure that any form of intervention in the communities 
corresponds to provincial health and social services requirements. Finally, to the extent 
that the agreement will provide for the transfer of not only funds but also of jurisdiction to 
determine health and social services needs � in other words, the transfer of the power  
to regulate � every community must seek to define the extent of its power in the process.

The major political challenge, certainly, will be to determine how negotoations with  
the federal and provincial governments will be carried out. In other words, are the federal 
and provincial governments prepared to negotiate as many agreements as there are 
communities, or will they prefer to talk with representatives duly appointed and mandated 
by all the communities with a view to reaching an overarching agreement that will bind 
each community? The challenge will be to find areas of compromise among the actors, each 
of whom have legitimate policy concerns. An approach based on coordination requires that 
the legitimate interests of each stakeholder be fulfilled in part, but only in part, because if 
each actor insists that all its policy interests be met, moving from an authority-based model 
to one founded on the coordination of the stakeholders will be impossible. 

In terms of the regulation structure, the current process is the responsibility of the  
FNIHB and ISC regional operations. This structure is national because it is established to 
meet the federal government's duties and responsibilities towards the First Nations.  
The more national a regulatory structure is, the farther it is from the community base,  
and the greater the chances are that national policies are ineffective in communities,  
as the abstract reporting the dissatisfaction of communities demonstrates. On the other 
hand, the more integrated a regulatory structure is in each community, the more difficult  
it will be to reconcile each community's choices with provincial and Canadian structures 
and responsibilities.

Thus, the major challenge raised by the regulation structure component can be summarized 
as follows: What type of regional structure should inherit the regulatory powers of ISC and 
would be recognized as legitimate by the communities? The challenge of legitimacy should 
not be underestimated. If the communities do not recognize the regional structure as an 
entity that originates from the First Nations, they will see it as alien to their community 
and their relationship to it will be oppositional, not cooperative. 

Regional authorities also raise the issue of effectiveness. To ensure effectiveness, it will 
be important to set out the processes to be used by these authorities to develop regulations 
in each area � objectives, programs, funding and reporting � that will take into account 
the real needs of the respective communities. It will also be necessary to define how these 
authorities will support interventions in the communities and help them pursue their 
goals. Finally, to ensure that regional authorities fulfill their mission and remain focused 
on the objectives, safeguards against political mismanagement must also be put in place.
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Locally, the challenge lies in finding ways to promote the participation of all members 
in identifying health and social services needs, determining the available solutions, and 
transforming everyday practices of the communities. Without the active involvement of 
community members, the chronic health problems and the social determinants impeding 
community wellness will not be addressed. The challenges are significant, because they 
involve changing members' perspectives from that of health and social services consumers 
to that of autonomous stakeholders in their personal health and community wellness. 
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COLLABORATIVE DEVELOPMENT OF 
THE EFFECTIVE GOVERNANCE  
MODEL FOR COMMUNITY WELLNESS 
THE PROCESS OF DEVELOPING AN OPERATIONAL EFFECTIVE GOVERNANCE MODEL  
BY AND FOR THE FIRST NATIONS IN QUEBEC

In 2016, the Quebec First Nations Health and Social Services Governance Process49 began 
the second phase of its work. The first phase (2012-2016) had been focused on the  
group's assessment of the problems with governance by ISC and the collective will for 
greater self-determination to ensure community wellness. The approach to the notion  
of community health and social services governance involved collective learning, with  
the aim of jointly creating a vision of governance that belonged to the First Nations in 
Quebec. Phase I culminated with the development of the framework for the effective 
governance model. 

Phase II began under the theme of appropriation. To appropriate something involves 
adapting the thing to oneself. The proposed process of appropriation sought to involve 
the actors in identifying the problems and thus arrive at collectively defined solutions. In 
practical terms, the approach was threefold: the current situation was assessed, desired 
changes were identified, and guidelines were created to serve as a foundation for future 
organization. This appropriation process made visible the actual steps involved in moving 
from a legal and accountability governance mode to an effective governance mode.

It was proposed that the starting point of the assessment be real-life experience of the 
ISC mode of governance. Through earlier meetings with ISC, the three main functions of 
current governance had been identified: health and social services planning, support for 
communities, and contribution agreements management (accountability/compliance). 
The assessment of the current situation was twofold. The first consideration was of the 
strengths and limitations of regional governance, which obviously could only be done 
by focusing the health and social services governance in the communities only � that is, 
locally as opposed to regionally. The appropriation process required assessing both regional 
and local (community) levels of governance.

Health and social services planning is the very heart of community governance; the 
distribution of quality services to the community depends on it. Critical reflection  
on current planning therefore made it possible to broadly outline an effective community 
governance model. One way the FNIHB and ISC regional operations supported communities 
as regional organizations is by providing accompaniment in the execution of their plans 
by ensuring the quality of services. Critical reflection on the types and procedures of the 
support ISC offers led to defining guidelines for the type of accompaniment desired in the 
new model.

49	Descriptive of Phase II, First Nations in Quebec and Labrador Health and Social Services Commission, 2016: http://www.cssspnql.com/docs/default-source/
centre-de-documentation/gouv_desc2_eng_web.pdf?sfvrsn=2.
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Finally, the issue of managing contribution agreements raised questions regarding 
decision-making on the subject of how programs would be defined, about funding  
for community programs and interventions, and about accountability. Critical reflection 
on this aspect revealed the options: improve the current mode or completely change the 
governance model.

The topic for the November 2016 regional meeting was planning and, therefore, 
community governance. The March 2017 meeting dealt with the accompaniment that could 
be provided by a regional authority. The June 2017 meeting concerned decision-making 
and regional management in the new governance model. 

LOCAL (COMMUNITY) GOVERNANCE

In earlier meetings with the FNIHB, the authority had often stated that it was establishing 
processes to make community health planning more than a simple accounting operation 
for funding purposes, but also an important process for improving services to the First 
Nations. After the report on the limitations of the current model, and after the desired 
changes were identified, planning guidelines were discussed and adopted throughout this 
appropriation process.

The community health and social services planning guidelines developed during  
the workshops on the appropriation of the planning process further define community 
governance. Such planning is a central element of the regulation process, as its sets 
benchmarks for intervention activities and provides a way for those activities to be 
assessed in terms of the objectives.

Regarding the community governance regulation process, the following guidelines were 
established:50

1.	 Health planning in keeping with First Nations culture should take the following general 
elements into account:

̏̏ Community health and social services planning should be developed using a holistic 
approach that:

�� Aligns with the community's Vision; 

�� Includes an analysis of the communities' health needs; 

�� Includes an analysis of the social determinants that influence community health 
needs, in order to provide better services to the community.

̏̏ Planning for health and social services should strengthen our culture, our values, and 
our way of life.

50	 The summary reports of these meetings are available at http://www.cssspnql.com/en/areas-of-intervention/governance-project-on-health-and-social-services.

3.2
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2.	 Planning should take the following specific elements into account:

̏̏ To the extent possible, analyzing community health needs should be done using a 
rigorous and systematic approach to give credibility to the results.

̏̏ To the extent possible, analyzing the social determinants that influence community 
health needs should be done using a rigorous and systematic approach to give 
credibility to the results.

3.	 Criteria for prioritizing activities during planning and interventions 

̏̏ Prioritizing objectives during the planning must take several factors into account: 

�� the severity of the impacts on people and the community if no intervention  
takes place

�� the scope, i.e. the number of people affected 

�� the actual potential of achieving the desired result 

�� the costs related to the interventions needed to achieve the desired results 

�� the community's perception of the urgency of responding to these needs

�� community culture and way of life

�� a general health strategy

4.	 The importance of programming objectives:

̏̏ The results of the analyses of health needs and social determinants should be 
included in the objectives set by the community health and social services  
planning process. 

̏̏ The programming of activities and services should be determined according to the 
objectives specified in the prioritization, while allowing for a degree of flexibility.

5.	 Effective governance focused on continuous improvement:

̏̏ Indicators that make it possible to evaluate the achievement of each objective  
should be defined to allow activities and services to be assessed for the purpose of 
continuous improvement. 

̏̏ In the constant pursuit of the community's Vision for health and wellness, the 
community health and social services planning should be designed as a continuous 
improvement tool for the community's health and social services activities and  
services, allowing for ongoing review according to the achievement of objectives.

The following guidelines were established for the authority and legitimacy component:

̏̏ To gain legitimacy, planning for health and social services should be approved by the 
band council, or a delegated authority. 
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̏̏ The responsibility for community health and social services planning should be 
entrusted to a committee led and coordinated by the health director and made up of 
the community stakeholders involved in health services and related activities as well 
as those whose activities touch on the social determinants of health in  
the community. 

̏̏ Community health and social services planning should be developed from data 
gathered, including data from consultations with the community.

The following guidelines were established for the community involvement component:

̏̏ Community health and social services planning should be a tool that mobilizes all 
community actors, including the population, to actively pursue the Vision for holistic 
health and social services, and give the community specific objectives to improve 
community health and wellness 

̏̏ Community health and social services planning should be developed from data 
gathered, including data from consultations with the community.

REGIONAL GOVERNANCE: ACCOMPANIMENT FOR INTERVENTIONS

Accompaniment is a key element in successful and effective governance. To ensure an 
effective intervention process, workers must be accompanied so that they may develop 
skills in their field and improve their practice. Discussions about appropriating the types 
of accompaniment provided by the FNIHB concerned the role of the liaison agent, nursing 
services, professional services and skills training and development. The guidelines that 
evolved from these workshops helped identify expectations for the content and methods 
of accompaniment. The accompaniment guidelines can be used to redefine the FNIHB and 
ISC regional operations' current practice, just as they can be integrated into a new regional 
structure, depending on the powers the regional authority chooses to take over.

In terms of the intervention process, a regional authority should provide support according 
to the following guidelines:

1.	 Elements to consider when providing accompaniment:

̏̏ Consider the differences, realities and needs of communities and organizations. 

̏̏ Be culturally relevant and respectful of communities and organizations and 
compatible with desired practices (e.g. local services). 

̏̏ Respect the languages used by communities and organizations. 

̏̏ Support traditional practices, medicine and knowledge.

2.	 Liaison agent (role and intervention):

̏̏ Redefine the role of the Liaison Agent by focusing on proximity, stability and 
expertise and ensuring access to cultural competence and corporate memory. 

̏̏ Provide and present all necessary information, including its analysis, to communities 
and organizations for decision-making purposes. 

3.3



36   QUEBEC FIRST NATIONS' HEALTH AND SOCIAL SERVICES GOVERNANCE PROCESS

̏̏ Promote networking and communication.

̏̏ Promote and respect service partnerships with institutions.

3.	 Accompaniment as a whole must:

̏̏ Be adapted in terms of intensity, frequency and proximity. 

̏̏ Receive funding in line with the needs.

̏̏ Target service quality with a view to continuous improvement.

̏̏ Build a long-term perspective and support interventions at different levels such as 
the social determinants of health. 

̏̏ Be planned, implemented and evaluated in a joint fashion.

4.	 Professional skills at the service of the communities

̏̏ Adopt an approach based on the development of local knowledge and skills.

̏̏ Enable access, development and support of specialized resources.

̏̏ Consider the expertise of First Nations to benefit from their local and  
collective strengths. 

̏̏ Accompaniment must use a strengths-based approach.

̏̏ In a transitional perspective, draw on the knowledge and experience of the current 
players (FNIHB, INAC, etc.). However, ideally, the accompaniment should be provided 
by people from the communities.

REGIONAL GOVERNANCE (PLANNING AND MANAGEMENT OF AGREEMENTS)

In June 2017, the work on appropriation focused on the type of organization desired  
to take charge of planning health and social services programs and managing funding 
agreements. Three models were presented to spark reflection on the desired changes and  
the guidelines that should spring from them. The first two are in line with the current  
law. The first one was presented by the Cree Board of Health and Social Services of  
James Bay (CBHSSJB)51 and involves integrating Cree health services into the Quebec 
system under a modern treaty. The second is the co-management model from the First 
Nations in Alberta, 52 which improves on current management by the FNIHB by including 
the First Nations as participants, but does not change the process. Finally, the model  
from British Columbia53 was presented to illustrate how a governance model can be based 
on the appropriation of health regulation and intervention powers by the First Nations.  
The First Nations in British Columbia health governance model is the only one in which  
the roles and responsibilities of the FNIHB have devolved to a First Nations authority.  
It was therefore important to understand how it might spur our group reflection on 
effective governance. 

51	 https://www.creehealth.org/
52	 http://www.treaty8.ca/Health-Co-Management-/
53	 http://www.fnha.ca/
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BRITISH COLUMBIA FIRST NATIONS HEALTH GOVERNANCE MODEL

1.	 The Political Component of Governance in British Columbia

The final agreement is the outcome of a long process that the Assembly of First Nations 
of British Columbia have summarized in Our Story: The Made-in-BC Tripartite Health 
Transformation Journey.54 The challenges identified in British Columbia were initially 
nearly identical to those identified by the First Nations in Quebec: 

BRITISH COLUMBIA (BC) FIRST NATIONS PEOPLES FACE UNIQUE CHALLENGES WITH THE HEALTH SYSTEM AND 

HEALTH SERVICES. THESE CHALLENGES INCLUDE THE ONGOING IMPACTS OF COLONIALISM ON FIRST NATIONS 

COMMUNITIES AND INDIVIDUALS, REMOTENESS FACTORS, JURISDICTIONAL BARRIERS AND GAPS, AND NON-

INTEGRATION OF HEALTH SYSTEMS AND HEALTH PROVIDERS. THESE CHALLENGES MAKE HEALTH CARE ACCESS 

DIFFICULT AND CONTRIBUTE TO THE DISPARITIES IN HEALTH OUTCOMES BETWEEN FIRST NATIONS PEOPLE AND 

THE REST OF THE POPULATION. THE NEED TO IMPROVE THE HEALTH SYSTEM FOR ALL FIRST NATIONS OF BC WAS 

A UNIFYING FACTOR FOR CHIEFS,  LEADERS, COMMUNITIES AND GOVERNMENT PARTNERS. 55

The British Columbia First Nations came together to meet these challenges collectively, 
and the relationship became official in 2005 with the Leadership Accord uniting the three 
Aboriginal groups in British Columbia: the Assembly of First Nations BC Region, the First 
Nations Summit and the Union of British Columbia Indian Chiefs.56 Why did an agreement 
like this give rise to the First Nation Leadership Council?57

1.1 	 The purpose of this Accord is to: 

a.	 affirm mutual respect, recognition and support of each of the Parties for  
one another, 

b.	 formalize a cooperative working relationship of the Parties to politically 
represent the interests of First Nations in British Columbia and develop strategies 
and actions to bring about significant and substantive changes to government 
policy that will benefit all First Nations in British Columbia, 

c.	 focus on a range of agreed upon issues and initiatives of common interest or 
concern among First Nations in British Columbia, including: 

i.	 engaging with the provincial and federal governments regarding 
implementation of the Crown's honourable duty to consult with and 
accommodate First Nations, 

ii.	 advancing the interests of First Nations in British Columbia in national 
processes, such as the Prime Minister's Canada-Aboriginal Peoples Roundtable 
process, and 

54	 Our Story: The Made-in-BC Tripartite Health Transformation Journey, First Nations Health Authority, 2013: http://www.fnha.ca/Documents/FNHA_Our_Story.pdf.
55	 Our Story: The Made-in-BC Tripartite Health Transformation Journey, First Nations Health Authority, 2013: http://www.fnha.ca/Documents/FNHA_Our_Story.pdf.
56	 http://bcafn.ca/wp-content/uploads/2016/10/leadership-accord2005.pdf.
57	 http://www.bcafn.ca/bcafn/.
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iii.	addressing social and economic program and service issues with the 
Department of Indian Affairs and Northern Development, BC/Yukon Region.58

Without the political will of all of the actors from the outset, the project would not have 
been possible. The BC First Nations accepted the challenge of solidarity by creating the 
First Nation Leadership Council (FNLC):

THE FNLC IS A POLITICAL PROCESS, NOT A NEW ORGANIZATION. ITS PURPOSE IS TO GENERATE POLITICAL 

POWER THROUGH COOPERATION AND COLLABORATION BETWEEN THE EXISTING PROVINCIAL FIRST NATIONS 

ORGANIZATIONS. THE MANDATE OF THE LEADERSHIP COUNCIL IS DETERMINED ONLY THROUGH THE MANDATES OF 

EACH OF ITS PARTICIPATING ORGANIZATIONS � THE BCAFN, FNS, AND UBCIC � AS ESTABLISHED VIA RESOLUTION 

OF THEIR RESPECTIVE MEMBERSHIPS.

Thus, in the view of the FNLC, to maximize the chances of obtaining more autonomy over 
community health and wellness, it is preferable to take a provincial perspective and unite 
all available political forces around the effort. This agreement uniting the British Columbia 
First Nations is a political foundation that will lay the groundwork for negotiations with 
the federal and provincial governments in search of solutions to the issues affecting the 
health of the First Nations. 

A second key achievement was an agreement signed by the federal government, the 
provincial government and the First Nations to reduce the disparities between the  
social and economic conditions of the First Nations and those of the other residents of the 
province. This 2005 agreement is entitled the Transformative Change Accord, and its goal 
is stated as follows: 

In November 2005, the Province of British Columbia, the First Nations Leadership 
Council, and the Government of Canada signed a historic agreement entitled the 
Transformative Change Accord. The Accord recognizes the need to strengthen 
relationships on a government-to- government basis, and arms the parties' commitment 
to achieve three goals: 

1.	 Close the gaps between First Nations and other British Columbians in the areas of 
education, health, housing and economic opportunities over the next 10 years; 

2.	 Reconcile Aboriginal rights and title with those of the Crown, and; 

3.	 Establish a new relationship based on mutual respect and recognition.59

This agreement set out several issues to be addressed over the following ten years, 
including community health and wellness. In addition, during that same period, the First 
Nations of British Columbia took on a health project of their own: the First Nations Health 
Blueprint for British Columbia.60 To ensure the work would come to fruition, the parties 
entered into a mutual agreement through the First Nations Health Plan Memorandum of 

58	 http://bcafn.ca/wp-content/uploads/2016/10/leadership-accord2005.pdf.
59	 https://www.health.gov.bc.ca/library/publications/year/2006/first_nations_health_implementation_plan.pdf.
60	http://www.fnha.ca/Documents/HBprintBC150705.pdf.
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Understanding.61 As the terms of the agreement indicate, it provides  
for collaboration among all the parties, with the following goal: 

1.1 	 The purpose of this MOU is to: 

a.	 Acknowledge that maintaining the status quo will not close the health gaps 
between First Nations and other British Columbians; therefore, the Parties must 
improve upon health programs and services currently in place; 

b.	 Establish and define a collaborative and coordinated tripartite partnership for 
improving the health of First Nations people and their communities in B.C.; and, 

c.	 Set out an initial framework for a tripartite First Nations health plan. 

The work to turn this project into reality led to the 2007 agreement entitled the  
Tripartite First Nation Health Plan, which sketches out a broad outline, including the 
creation of new authorities: 

The Tripartite First Nations Health Plan (TFNHP) calls for a new structure for the 
governance of health services in British Columbia that will include four essential 
components: 

1.	 First Nations Governing Authority 

2.	 First Nations Health Council 

3.	 First Nations Health Advisory Committee 

4.	 Association of Health Directors and other health professionals.62

In 2008, the First Nations Interim Health Governance Committee began work on 
developing the models and, because the province is divided into regions, organized  
regional caucuses to pilot the governance project. In 2009, a health directors' forum  
and community discussions moved the project forward, and in 2010, a final draft  
was completed. Throughout the process, there were consultations with the communities 
and a final forum bore the evocative title: "Gathering Wisdom for a Shared Journey."

Once all of these processes had concluded, the regional authority known as the First Nation 
Health Authority (FNHA) was created. In policy terms, the spirit of governance law guides 
it, as actors in the process decided to take the situation in hand and forge a new form 
of community health and wellness governance. What is more, the effective governance 
approach that informs this accord is not limited solely to its clauses and articles, but rather 
shapes the arena within which all the actors are coordinated. With respect to the Chiefs, 
the expectations are presented as follows:

61	 http://www.fnha.ca/Documents/TFNHP_MOU.pdf.
62	 http://www.fnhc.ca/pdf/Terms_of_Reference_FNIHGC.pdf.
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̏̏ Participate in Regional Caucus and Gathering Wisdom forums, including supporting 
decisions made through those forums

̏̏ Exercise voting authority at regional and provincial levels, in an informed manner 
and in the best interest of one's Citizens 

̏̏ Share information on the health interests of the community politically

̏̏ Report meeting outcomes and share information with community 

̏̏ Engage respectfully and in a solutions/consensus-oriented manner with peers

̏̏ Develop a productive working relationship with health entities within the community 

̏̏ Be a health and wellness champion63 

These expectations can be summed up by saying that the success of the governance process 
depends on the political leadership in the community. It is by being champions in their 
communities and by working closely with community organizations that Chiefs will ensure 
that health improvements actually come to pass. Community involvement will make it 
possible for different levels of regional authorities to work with their counterparts to solve 
problems and bring claims all the way to the FNHC. 

According to an effective governance approach, authority � whether belonging to the 
federal government department, the provincial government department or the First 
Nations chiefs � is expressed through leadership and the will to find common solutions to 
the problems. 

STRUCTURE OF HEALTH GOVERNANCE IN THE TRIPARTITE AGREEMENT64  
(PLANNING PROCESS AND INTERVENTION PROCESS) 

Three institutions, each one with its own specific mandate, collaborate to ensure the 
powers of the FNIHB are taken in hand with a view to improving community wellness.65 
Political concerns are taken on by the First Nation Health Council (FNHC), which includes 
three First Nations representatives from each of the five regions of the province. 
Its mission is to defend the rights of the First Nations in health matters and, among 
other things, to assume political leadership throughout the transformations that are 
underway.66 Regarding service delivery, the FNHA has taken on all of the FNIHB's planning, 
management, service delivery and health program funding responsibilities. With respect  
to professional services and technical advice, the First Nations Health Directors 
Association (FNHDA), which comprises the health directors, includes among its aims  
that of ensuring capacity-building for its members and providing technical support for  
the FNHA. 

The accord sets out the responsibilities for each of these institutions. It provides for the 
creation of an FNHA to which the FNIHB's powers have been delegated both in terms  
of the regulation process (national) and support for the community intervention process 
(regional). Section 4.2 defines the nature and functions of this health authority.

63	 http://www.fnha.ca/Documents/HG_Placemat.pdf.
64	http://www.hc-sc.gc.ca/fniah-spnia/pubs/services/tripartite/framework-accord-cadre-eng.php
65	 Our Story: The Made-in-BC Tripartite Health Transformation Journey, First Nations Health Authority, 2013: http://www.fnha.ca/Documents/FNHA_Our_Story.pdf.
66	http://fnhc.ca.

3.6



41   AN EFFECTIVE GOVERNANCE FOR THE WELLNESS OF FIRST NATIONS

(1) The FNHS shall, as soon as possible after execution of this Agreement, take the 
necessary steps to establish the FNHA, a non-profit legal entity, representative of and 
accountable to BC First Nations that will reflect a structure to be developed by BC First 
Nations through a community engagement exercise. It shall be constituted with the 
good governance, accountability, transparency and openness standards which are 
set out in Schedule 4 or such other standards as are consistent with or exceed those 
standards.

(2) The FNHA shall, among other things:

a.	 plan, design, manage, deliver and fund the delivery of FN Health Programs;

b.	 receive federal, provincial and other health funding for or to support the planning, 
design, management and delivery of FN Health Programs and to carry out other health 
and wellness related functions;

c.	 collaborate with the BC Ministry of Health and BC Health Authorities to coordinate 
and integrate their respective health programs and services to achieve better health 
outcomes for First Nations in British Columbia;

d.	 incorporate and promote First Nations knowledge, beliefs, values, practices, medicines 
and models of health and healing into the FN Health Programs, recognizing that these 
may be reflected differently in different regions of BC;

e.	 establish standards for the First Nations Health Programs that meet or exceed 
generally accepted standards;

f.	 collect and maintain clinical information and patient records and develop protocols 
with the BC Ministry of Health and the BC Health Authorities for sharing of patient 
records and patient information, consistent with law;

g.	 over time, modify and redesign health programs and services that replace  
Federal Health Programs through a collaborative and transparent process with  
BC FirstNations to better meet health and wellness needs; 

h.	 design and implement mechanisms to engage BC First Nations with regard to 
community interests and health care needs;

i.	 enhance collaboration among First Nations Health Providers and other health 
providers to address economies of scale service delivery issues to improve efficiencies 
and access to health care;

j.	 carry out research and policy development in the area of First Nations health  
and wellness;

k.	 maintain financial records and prepare financial statements in accordance with 
generally accepted accounting standards in the province of BC;

l.	 be audited on an annual basis by an independent auditor recognized in the province  
of BC; and
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m.	make its accounting records and audit reports available to its members, Canada  
and British Columbia and the Auditor General of Canada and the Auditor General of  
British Columbia upon request to conduct or cause to be conducted a financial or 
performance audit. 

The beginning of this clause of the agreement emphasizes the importance of the fact that 
the FNHA is an authority representing the First Nations and that it must be accountable 
to the First Nations. This regional organization allows the First Nations to exercise the 
regulatory and intervention powers that the federal government previously held over the 
programs for communities.

The FNHA's board of directors comprises nine members: one representative for each of 
the five regions to ensure a more complete regional vision, and other members selected 
according to non-specific criteria. 67 

With the aim of ensuring the effectiveness of the governance by getting the actors 
involved, the First Nations chose to create another authority, the FNHDA. This association 
of directors is delineated in the agreement as follows:

FIRST NATIONS HEALTH DIRECTORS ASSOCIATION (FNHDA)

(1) The FNHDA is a society under the BC Society Act with members representing  
the Vancouver Coastal, Vancouver Island, Fraser, Interior and North regions of  
British Columbia.

(2) The FNHDA has a mandate, inter alia, to:

a.	 represent health directors and managers working in First Nation communities; 

b.	 support education, knowledge transfer, professional development and best practices 
for health directors and managers of First Nation Health Providers; and 

c.	 act as an advisory body to the FNHC and FNHA on research, policy, program  
planning and design related to administration and operation of health services in  
First Nation communities. 

By creating a Health Directors Association that works in the communities, this  
governance mode seeks to ensure the greatest possible effectiveness by professionalizing 
the duties of the health directors. The quality of services in the communities relies 
on the skills of the directors, among other things. Professionalizing the duties of the 
health director promotes the transfer of knowledge between communities and fosters 
professional development. This allows practices to become harmonized, and in so doing 
likely permits greater impact on communities. What is more, the Association provides 
opinions to both the FNHC and the FNHA on the state of the communities, so that the FNHA 
can plan and operate with better knowledge of the landscape within which it funcitons. 
This kind of association arises as a result of actors who empower them to ensure high-
quality services in the communities. 

67	 http://www.fnha.ca/about/news-and-events/news/fnha-recruiting-board-of-director-director-at-large.
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The agreement does not set out any other structures requiring participation. However, it 
is important to recognize that health cannot be improved without everyone's involvement. 
The FNHA recognizes this in its definition of the roles and responsibilities of citizens: 

̏̏ Supporting personal health and wellness 

̏̏ Participating in community health processes 

̏̏ Keeping informed and actively seeking out available information 

̏̏ Upholding values68

The FNHA realized a tripartite agreement between the federal government, the provincial 
government, and the BC First Nations, and consequently founded a national committee 
that includes all the primary actors necessary to ensure the project's success. 

TRIPARTITE COMMITTEE ON FIRST NATIONS HEALTH

(1) A Tripartite Committee shall be established which will be co-chaired by the following: 
Deputy Minister of the BC Ministry of Health, the Assistant Deputy Minister of  
ISC/FNIHB and the Chairperson of the board of the FNHA. The membership of the 
Tripartite Committee will also include the following persons or their delegates:

a.	 the President/ Chief Executive Officers of each of the BC Health Authorities;

b.	 the Provincial Health Officer under the BC Public Health Act and the Aboriginal 
Health Physician Advisor;

c.	 the Chairperson and Deputy Chairperson of the FNHC;

d.	 one representative from each of the 5 First Nations regional tables;

e.	 the Chief Executive Officer of the FNHA;

f.	 the President of the FNHDA;

g.	 the appropriate Associate Deputy Minister and Assistant Deputy Minister of the  
BC Ministry of Health; and,

h.	 any other non-voting, observer or full members as agreed to by the  
Tripartite Committee.

(2) The Parties shall ensure that the Tripartite Committee performs the  
following functions:

a.	 meets at least twice per year;

b.	 coordinates and aligns planning, programming, and service delivery between the 
FNHA, BC Health Authorities and the BC Ministry of Health, including the review of 
their respective FNHA MYHP and BC Regional Health Authorities' Aboriginal Health 
Plans consistent with the purposes of this Agreement;

68	http://www.fnha.ca/Documents/HG_Placemat.pdf.
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c.	 facilitates discussions and coordinates planning and programming among BC First 
Nations, British Columbia and Canada on all matters relating to First Nations health 
and wellness;

d.	 provides a forum for discussion on the progress and implementation of this 
Agreement and other health arrangements including the Transformative Change 
Accord: First Nations Health Plan (2006), the First Nations Health Plan MOU (2006), 
the Tripartite First Nations Health Plan (2007) and the Health Partnership Accord;

e.	 prepares and makes public an annual progress report for the Minister of Health (BC), 
the Minister of Health (Canada) and the FNHC on the progress of the integration and 
the improvement of health services for First Nations in British Columbia; and

f.	 undertakes such other functions as the Tripartite Committee members may from 
time to time agree, and which are consistent with the purposes and intent of this 
Agreement and its terms of reference.

Here again it can be seen that the committee's overarching objectives are not merely 
oversight and verification that what is done complies with the agreement; instead the 
committee seeks to support the process as a whole, with a view to gradually improving the 
health of the First Nations. 

The tripartite agreement is a very good example illustrating the evolution from a vertical 
model focused exclusively on authority and compliance under positive law to a governance 
model based on cooperation between actors in institutions meant to improve First Nations 
health. Section 3 is particularly important because it unambiguously states that the 
Agreement in no way waives Aboriginal rights. 

(3) Agreement � NO PREJUDICE

(1) This Agreement shall not have the effect of, or be interpreted as:

a.	 recognizing, affirming or denying, any aboriginal or treaty rights of First Nations;

b.	 abrogating or derogating from (i) any existing aboriginal and treaty rights of First 
Nations; or (ii) the application and operation of section 35 of the Constitution Act, 
1982 to such rights;

c.	 ending or altering the evolving fiduciary relationship between the Crown and  
BC First Nations;

d.	 altering any responsibilities of Canada and British Columbia for First Nations 
health, except to the extent that the means of discharge of any such responsibility 
may change, in accordance with the law, in respect of the planning, design, 
management and delivery of health care programs and services on behalf of  
BC First Nations people under or as a result of this Agreement;

e.	 modifying any treaty or creating a new treaty within the meaning of the 
Constitution Act, 1982;
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f.	 being prejudicial to any applications, court actions, negotiations or entitlements 
with respect to land claims or land entitlements involving any of the BC First 
Nations; or

g.	 being prejudicial to the implementation of any inherent right of self-government 
or any agreements that may be negotiated with respect to self-government with 
and of BC First Nations. 

(2) The Parties acknowledge that the arrangements entered into under this Agreement 
are not intended to determine, delineate, or define:

a.	 the distribution of powers between Canada and British Columbia in relation  
to health; or

b.	 the scope of federal jurisdiction under section 91(24) of the Constitution  
Act, 1867.

(3) Appropriating the Regional First Nations Governance Model

a.	 Authority over health and social services

Workshop discussions during the June 2017 regional meeting resulted in 
the selection of an effective governance approach with the devolution of the 
responsibilities of the FNIHB and ISC regional operations. This is indicated in  
the first guideline: 

̏̏ As part of a holistic approach, the regional organization must take ownership 
of the responsibilities of the FNIHB and INAC and this in no way diminishes the 
fiduciary relationship between the Crown and the First Nations in Quebec.

Some of the other guidelines clearly indicate how communities see the role of the 
regional authority. Because the effectiveness of health governance depends on the 
quality of interventions in the community, it is important that the regional authority 
be designed essentially as a support organization for the communities  
and organizations. 

̏̏ The regional authority must determine the broad guidelines, but the  
final decision-making must be the responsibility of the communities and  
local organizations.

̏̏ The governance structure must be horizontal. The organizations must have 
clear mandates and a common goal.

̏̏ The regional authority must provide support to communities and organizations 
for decision-making. 

̏̏ Health and social services decision-making and accountability must meet local 
needs and respect the diversity of communities and nations.
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̏̏ Local organizations must first be accountable to their people. The accountability 
exercise must be simplified and focused on achieving results to improve the 
wellness of the population.

And finally, some set out the expectations regarding the legitimacy of the  
regional authority:

̏̏ Regional decision-making must be supported and legitimized by informed 
political leadership.

̏̏ Decision-making must reflect traditional First Nations practices.

̏̏ Regional decision-making must be supported by First Nations experts from 
different fields.

̏̏ For situations where a regional authority decision does not achieve consensus, 
conflict resolution mechanisms must be developed.

̏̏ In a crisis that may compromise service delivery, the regional organization has a 
responsibility to intervene in support of local authorities.

b.	 The Health and Social Services Directors Network

During the workshops on the appropriation of the roles and functions of the Health 
Directors Association, participants considered its role in the professionalization of 
the duties of the health and social services directors. During these discussions, it 
became clear that participants refuse to make the Directors Network a professional 
association akin to a professional order: 

̏̏ The Health and Social Services Directors Network should not be a professional 
association. It should be inclusive and allow all community health and social 
services directors and managers to participate.

Instead of creating a new structure, a proposal was made to modify the existing one: 

̏̏ The mandate of the existing Health Directors Network should be modified 
rather than creating a new structure.

̏̏ The composition of the Health Directors Network should be reviewed to include 
the social services directors. Mechanisms should be put in place to include 
other health and social services representatives, including the directors of the 
treatment centres.

̏̏ The Health and Social Services Directors Network should establish a structure 
that reflects cultural identity; Culture being the strength and foundation that 
differentiates First Nations.

̏̏ The Health and Social Services Directors Network should integrate health 
professionals and community healers for their expertise.

̏̏ The Health and Social Services Directors Network should continue its 
partnership with the First Nations Health Managers Association and see to the 
inclusion of the social services component in its service offer.
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The following guidelines define the network's contribution to effective governance:

̏̏ The Health and Social Services Directors Network should be official and 
recognized for providing technical advice and guidance in the field of health 
and social services.

̏̏ The Health and Social Services Directors Network should have decision-making 
power delegated by the regional authority.

̏̏ The Health and Social Services Directors Network should be strategic and 
community-oriented.

̏̏ The Health and Social Services Directors Network should play an important  
role in supporting the new directors of community health and social services 
and preparing the succession.

̏̏ The Health and Social Services Directors Network should support capacity-
building and training.

Finally, the relationship between the health directors network and the regional 
authority were defined:

̏̏ The Health and Social Services Directors Network should be a separate entity 
from the regional authority.

̏̏ Responsibilities and decisions of the Health and Social Services Directors 
Network should be defined by the regional authority.

̏̏ The Health and Social Services Directors Network should act as an expert 
advisor for the regional authority.

̏̏ The Health and Social Services Directors Network should recommend to the 
AFNQL the membership of the regional authority.
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COLLABORATIVE DEVELOPMENT  
OF THE EFFECTIVE GOVERNANCE 
MODEL FOR COMMUNITY WELLNESS69

Based on the guidelines formulated during the regional meetings on the health and  
social services governance process, a more specific model than the general one can be 
developed by identifying the parameters of each authority. As the British Columbia 
tripartite agreement illustrates, the overall concrete model set out in the agreement 
defines the basic mandates and roles of the authorities and their relationships within  
the governance mode.

The November 2017 regional meeting gave participants the opportunity to express 
themselves on the topic of a model of holistic, concrete effective governance developed 
according to the guidelines. First, issues relating to comprehension were raised, following 
which possible amendments were proposed, questions about the model's feasibility  
were expressed, and their concerns about the implementation of effective governance 
were shared. The holistic and concrete model concerned local (community) governance  
and regional governance. 

LOCAL (COMMUNITY) GOVERNANCE

Local (community) governance is at the heart of the effective governance model because 
the wellness of the community depends on it. It should be recalled that effective 
governance can be distinguished from legal and accountability governance by its emphasis 
on coordinating all the strengths that can be found in the communities to achieve the 
desired results. The effectiveness of any governance depends on trust. If the actors do not 
trust other actors in the community or in the region, the desired results will be impossible. 

Local (community) governance is based on the trust that community members have in the 
community's legitimately designated political authority. Whether that authority is the 
band council or another delegated authority, the body's political legitimacy is what lends 
legal weight to its approval of the funding agreements. In the effective governance model, 
unlike in the legal and accountability governance model, a majority vote is not sufficient  
to confer legitimate authority. Legitimacy also depends on the trust that all the community 
members have in the value and relevance of the decisions made by an authority to promote 
community wellness. Indeed, it is no accident that guideline 10 on decision-making and 
accountability states, "Local organizations must first be accountable to their people."

Community services planning is the focal point of effective governance, because the 
specific objectives to improve community health and wellness and the activities and 
interventions that will be carried out to make them reality are established at the planning 
stage. Given the importance of planning in the community governance regulation process, 

69	The co-construction process in place since the beginning of the governance process highlighted teh importance of adopting a holistic approach to health con-
sidering social determinants of health. From this standpoint, it was decided to used the term wellness rather than social services to designate the new effective 
governance by and for First Nations.

4.1

4



49   AN EFFECTIVE GOVERNANCE FOR THE WELLNESS OF FIRST NATIONS

several guidelines have set out the requirements. The principle of effective governance 
demands that conditions that promote the achievement of the results be the focus 
throughout planning and intervention. To improve the wellness of community members, 
the approach must target the community's real needs and fulfill them as best as possible 
through activities and interventions. Unfortunately, the current health and social services 
programs provided by the FNIHB and ISC regional operations deal with health and wellness 
problems in silos, without considering the social determinants of health. The first guideline 
seeks to compensate for the current shortcomings by proposing the following:

Community health and social services planning should be developed using a holistic 
approach that:

̏̏ Aligns with the community's Vision;

̏̏ Includes an analysis of the communities' health needs;

̏̏ Includes an analysis of the social determinants that influence community health needs, 
in order to provide better services to the community.

To accomplish such a mission, however, it is necessary to gather the most information 
possible about the community's needs and the living conditions that determine the capacity 
for health and ensure wellness. Unfortunately, even after so many years of investment 
from Health Canada and INAC, these authorities possess little to no reliable data on  
the state of the health and wellness of communities. A true assessment of each community 
remains to be done, as does a synthesis of this data to gain an overview of the First Nations 
in Quebec. Such an assessment is possible only if everyone in the community cooperates, 
and the challenge will lie in finding ways to enable access to information while respecting 
the privacy of the members. 

Given the importance of health and wellness assessments to setting objectives that  
meet the needs of communities, a proposal was made to create a health and wellness 
advisory committee for each community. Its mandate would consist in establishing and 
updating a profile of the community's health and wellness. More specifically, the advisory 
committee should: 

̏̏ Report on the health and wellness of community members according to the age 
distribution in the community, collate data on the groups of patients suffering from 
chronic illnesses, collate data on addiction issues (alcohol, drugs, tobacco), collate data  
on new health issues, etc.

̏̏ Report on the community's wellness, in particular by sketching out a portrait of the 
children in difficulty and in need of protection, conjugal violence, the living conditions  
of the elderly, school dropout rates, employability, etc.

̏̏ Report on actions undertaken to meet needs and establish priority areas  
for intervention. 

̏̏ Analyze the role of the social determinants of health in the community that might help 
explain the community's health and wellness profile.



50   QUEBEC FIRST NATIONS' HEALTH AND SOCIAL SERVICES GOVERNANCE PROCESS

A profile of a community's needs and the priority areas of intervention requires that all  
the community's stakeholders or actors become involved. For this reason, it was suggested 
that the advisory committee include representatives of all the stakeholders involved  
in the community's health and wellness, including representatives for the elderly, youth, 
and women. 

To establish such a profile, the advisory community will at the outset require the support  
of experts in the field, which could be provided by the regional authority. 

The responsibility of developing a community health and wellness plan would be conferred 
on a community health and wellness planning committee. In this regulation process, 
planning must establish priorities for the interventions, given that funding resources  
are limited. To establish the priorities, the planning committee must consider the priority 
areas outlined in the health and wellness profile drawn up by the advisory committee. 
Guideline 12 on planning provides some criteria for prioritization:

Prioritizing objectives during the planning must take several factors into account: 

̏̏ the severity of the impacts on people and the community if no intervention takes place 

̏̏ the scope, i.e. the number of people affected 

̏̏ the actual potential of achieving the desired result 

̏̏ the costs related to the interventions needed to achieve the desired results 

̏̏ the community's perception of the urgency of responding to these needs 

̏̏ community culture and way of life 

̏̏ a general health strategy

The composition of the proposed Planning Committee is [translation] "A few members of the 
community health and wellness advisory committee, presided by the director of health and 
social services and selected by the band council." As this quote makes clear, the goal is to 
ensure a broader consensus among all community stakeholders, while also respecting the 
expertise of the health director and of the social services director.

Unlike the FNIHB's legal and accountability mode of governance, the effective governance 
model redefines the process of evaluating health and wellness planning for the purposes 
of funding through agreements. An entire process of collaborative development and 
evaluation is put in place to help Planning Committees propose plans that meet community 
members' health and wellness needs as much as possible. 

In effective governance, health and wellness planning is everyone's business. It guides 
the intervention process, all activities, and health and wellness interventions. In the 
current mode of legal and accountability governance, intervention reporting requirements 
have been harshly criticized because not only do they require a great deal of time, the 
information requested is also useless to the communities. As guideline 10 on decision-
making and accountability states, "The accountability exercise must be simplified and 
focused on achieving results aiming to improve the wellness of the population." A new 
approach to accountability will mean that the information gathered will be used to better 
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understand the current state of need or the limits of the activities and interventions. Under 
this approach, reporting on activities and interventions is an important stage in improving 
effective health and wellness strategies. 

Local (community) governance plans that incorporate elements from the holistic and 
concrete model and the guidelines that are that model's foundation were at the heart of  
the discussions at the November 2017 regional meeting (Schedule A). 

REGIONAL HEALTH AND WELLNESS GOVERNANCE

The holistic and concrete model of effective governance for the wellness of communities 
proposes the creation of a regional health and wellness authority. In principle, this 
authority would take over all of the FNIHB and regional operations responsibilities that  
are found necessary to improve wellness in the First Nations in Quebec. The regional 
authority in effective governance does not seek governance by command and control, 
as that under the FNIHB and regional operations does. Its essential mandate is rather to 
support communities in achieving a common objective. 

The regional community health and wellness authority will not be able to achieve its 
objectives if members of the First Nations do not perceive it as their authority of their own 
that offers them greater autonomy over health and wellness. If community members do not 
trust a regional authority, the coordination of activities essential to effective governance 
will not be fully realized. As in community governance, this trust is based on the political 
legitimacy of the authority. As guideline number 4 on decision-making and accountability 
states, "Regional decision-making must be supported and legitimized by informed political 
'leadership'." The current proposal suggests that the members of the regional authority's 
board of directors should be appointed by the AFNQL. 

However, trust in regional governance is based on more than political legitimacy; the 
decisions made must also have legitimate bases. In other words, decisions must meet 
the real needs of the communities. That is why the involvement of the health and social 
services directors is so critical to ensuring the legitimacy of such decisions. The proposed 
effective governance model contemplates a network of health and social services directors 
whose main mission would be to advise the regional authority on the development and 
review of health and social services programs, to ensure that changes reflect communities' 
real needs. Its second mission is not only to advise but also to make decisions about 
building local capacity to improve service quality. The health and social services directors' 
involvement in a regional authority will ensure that their expertise and insight are applied 
to the sometimes difficult choices needing to be made. 

With regards to regulations, the regional authority must establish rules to carry out two 
important functions. Adopting the effective governance approach requires that, during a 
transitional period, the programs currently offered by the FNIHB and regional operations 
be retooled to better meet real health and wellness needs. That is why the development 
and review of community health and wellness programs requires the support of a First 
Nations health research team. This team will, among other things, develop amendments 
to the program based on health and wellness profiles and contributions from the directors 
network that will present an overview of health and wellness in the First Nations in 

4.2
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Quebec. Based on this comprehensive examination, which takes into account the social 
determinants of health, the research team can flag any health and wellness problems 
requiring specific funding or requiring interventions from partners to the agreement  
with the AFNQL. Finally, the team will propose a review of the existing programs, with  
the support of the directors network. 

As has been noted several times, health and wellness planning is at the heart of effective 
governance. Consequently, the regional authority must employ all its resources to ensure 
the best health and wellness planning for the communities given the funding available. 
The rules for taking on community health and wellness planning and the management of 
funding agreements should be set out in accordance with the following parameters:

̏̏ Provide expertise to the communities to develop health and wellness profiles

̏̏ Support the development of health and social services planning

̏̏ Collaborative evaluation of the planning: Discussions between the regional authority 
and the community health director to establish the health plan to be funded aim solely  
to improve the health plan. Final decision-making belongs to the community. As the 
second guideline states: "The regional authority must provide the broad guidelines, but 
final decision-making must go to the communities and local organizations."

Moreover, as guideline 8 on decision-making and accountability sets out, if there is a 
risk that a health plan proposed by a community might not accomplish significant health 
objectives for that community, the conflict should be resolved through mediation between 
the community and the regional authority.

Finally, the regional authority must also plan how to intervene when a community has 
trouble fulfilling its commitments under the proposed health plan. Once again, effective 
governance dictates that the goal is to find solutions to support the community so that 
it will better manage health and social services. This is what is set out in guideline 11: 
"In a crisis situation that could compromise service delivery, the regional organization is 
responsible for intervening in support of the local authorities."
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Since the regional authority's mission is to support communities and organizations in order 
to improve their wellness, interventions other than those referred to above should focus 
on accompaniment. Professional accompaniment aims to provide professional expertise 
in medicine, nursing care, pharmacy, social services and other elements, and to supervise 
professionals performing their activities or services that require professional supervision 
under Quebec regulations. The regional authority's professional services must also play a 
collaborative role to promote the harmonization of services in communities with services 
outside communities. It is necessary to build the capacity of local resources local resources 
for effective governance to succeed. That is why the regional authority must draw up 
coherent budgets to promote capacity building at every level. 

Finally, to meet the need for effective governance to aim to continuously  
improve interventions, all types of community intervention must be determined and  
evaluated jointly. 

Regional governance plans that incorporate elements from the holistic and concrete  
model, as well as the guidelines at its foundation were at the heart of the discussions at  
the November 2017 regional meeting (Schedule B). 

CONCLUSION

At the conclusion of the work done in November 2017, the proposed holistic and concrete 
effective governance model was accepted by the participants as the governance approach 
that the First Nations in Quebec should finalize with a view to future negotiations with 
government authorities.

The synthesized plan can be set out as follows:
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Regulation process
Review and development of health

and wellness programs for the communities

Health and wellness planning
and funding agreement management

Involvement of all players

Health and Wellness Directors

Advisory role for the development and review of health programs
Advisory and decision-making role for local capacity-building

Intervention process

Professional accompaniment

Local capacity-building in the areas
of health and wellness

Authority
Funding agreement

Band Council or other delegated authority
(Tribal Council, incorporation, etc.)

Funding agreement

LOCAL GOVERNANCE

Regulation process
Planning Committee coordinated by the 

Health and Social Services Director

Involvement of all players
Portrait of community health and wellness by the Wellness Coun-

cil Committee involving all stakeholders

Intervention process
Intervention with the community as planned

IMPROVE
WELLNESS

REGIONAL GOVERNANCE

IMPROVE
WELLNESS

Authority

Health and wellness regional body

Board members appointed by the AFNQL

AGREEMENT BETWEEN THE STAKEHOLDERS: 
AFNQL, FEDERAL AND PROVINCIAL

Obviously, a lot of work remains before this model is finalized, including an opportunity 
and feasibility study. It is necessary to identify which of the FNIHB and regional operations 
responsibilities should be appropriated by the First Nations in Quebec. In addition, 
claiming a responsibility presupposes that the resources exist to fulfill all the missions and 
accomplish an objective. These analyses will be carried out in Phase III of the Governance 
Process and will provide the necessary information to develop proposals for the AFNQL for 
negotiation purposes. 
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SCHEDULE 

LOCAL (COMMUNITY)  
GOVERNANCE PLANS 
The following diagrams of local (community) governance were the focus of discussion 
during the November 2017 regional meeting. 

Authority
Band Council or other delegated authority

(Tribal Council, incorporation, etc.)

Funding agreement

LOCAL GOVERNANCE

Regulation process
Planning Committee coordinated 

by the Health and Social Services Director

Involvement of all players
Portrait of community health and wellness by the 

Wellness Council Committee involving all stakeholders

Intervention process
Intervention with the community as planned

IMPROVE
WELLNESS

A

BAND COUNCIL OR OTHER DELEGATED AUTHORITY � 
(TRIBAL COUNCIL, INCORPORATION, ETC.) 

Global mandate:

"responsibilities of the local and regional institutions are 
to manage, protect and enhance health and social services 
programs according to the mandates they received  
from Nations and First Nations communities" (principle # 6  
of the health and social services governance process)
Targeted health and wellness planning guideline: 
8)	 To gain legitimacy, planning for health and wellness should 

be approved by the band council, or a delegated authority.
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Authority
Band Council or other delegated authority

(Tribal Council, incorporation, etc.)

Funding agreement

LOCAL GOVERNANCE

Regulation process
Planning Committee coordinated 

by the Health and Social Services Director

Involvement of all players
Portrait of community health and wellness by the 

Wellness Council Committee involving all stakeholders

Intervention process
Intervention with the community as planned

IMPROVE
WELLNESS

COMMUNITY HEALTH AND WELLNESS  
PLANNING COMMITTEE  

Mandate: 

Develop the community health and wellness plan that, once 
approved, will be submitted to the regional health and wellness 
authority of the communities for the funding agreement. 
This health plan must, to the extent possible, be the subject of 
consensus among the parties involved.    

Elements of the health and wellness plan:

The health and wellness plan must respond to the priorities  
set by the Community Health and Wellness Council Committee.  
The health and wellness plan must specify, among other 
things, the criteria that justify the prioritization of needs. 
Targeted health and wellness planning guidelines: 
12)	 Prioritizing objectives during the planning must take 

several factors into account:

̏̏ the severity of the impacts on people and the community 
if no intervention�takes place.

̏̏ the scope, i.e. the number of people affected.

̏̏ the actual potential of achieving the desired result.

̏̏ the costs related to the interventions needed to achieve 
the desired results.

̏̏ the community's perception of the urgency of responding 
to these needs.

̏̏ community culture and way of life.

̏̏ a general health strategy.
13)	 The programming of activities and services should be 

determined according to the objectives specified in the 
prioritization, while allowing for a degree of flexibility.

14)	 Indicators that make it possible to evaluate the 
achievement of each objective should be defined to allow 
activities and services to be assessed for the purpose of 
continuous improvement.

Composition:

A few members of the Community Health and Wellness Council 
Committee chaired by the Director of Health and Social 
Services and selected by the Council.
Relevant guidelines:
5)	 The responsibility for community health and wellness 

planning should be entrusted to a committee led and 
coordinated by the health director and made up of the 
community stakeholders involved in health services and 
related activities as well as those whose activities touch  
on the social determinants of health in the community.

7)	 Ideally, committee members should arrive at a consensus  
or a similar type of agreement on community health and  
wellness planning.
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Authority
Band Council or other delegated authority

(Tribal Council, incorporation, etc.)

Funding agreement

LOCAL GOVERNANCE

Regulation process
Planning Committee coordinated 

by the Health and Social Services Director

Involvement of all players
Portrait of community health and wellness by the 

Wellness Council Committee involving all stakeholders

Intervention process
Intervention with the community as planned

IMPROVE
WELLNESS

COMMUNITY HEALTH AND WELLNESS  
COUNCIL COMMITTEE  

Mandate: 
Develop the community health and wellness profile:

̏̏ Review the community's health and wellness status 
while taking into account the age distribution of the 
community, collecting data on groups of patients with 
chronic conditions, collecting data on addiction problems 
(alcohol, drugs and tobacco), collecting data on new 
health issues, etc.

̏̏ Report on the community's situation in terms of 
wellness including a profile of children in difficulty and 
in need of protection, the state of domestic violence, 
the living conditions of seniors, dropping out of school, 
employability, etc.

̏̏ Take stock of the actions undertaken to meet the needs 
and establish priority areas for intervention.

̏̏ Conduct an analysis of the role of the social determinants 
of the community that could facilitating understanding 
the health and wellness profile of the community.

Responsability:

The Community Health and Wellness Council Commitee is 
responsible for updating the health and wellness assessment 
of the community. This assessment allows for developing 
the community health and wellness plan and measuring the 
achievement of objectives.
Targeted planning guidelines:
1)	 Community health and wellness planning should be 

developed using a holistic approach that:

̏̏ Aligns with the community's Vision.

̏̏ Includes an analysis of the communities' health needs.

̏̏ Includes an analysis of the social determinants that 
influence community health needs, in order to provide 
better services to the community.

2)	 Community health and wellness planning should be a 
tool that mobilizes all community actors, including the 
population, to actively pursue the Vision for holistic health 
and wellness, and give the community specific objectives  
to improve community health and wellness.

3)	 In the constant pursuit of the community's Vision for 
health and wellness, the community health and wellness 
planning should be designed as a continuous improvement 
tool for the community's health and wellness activities 
and services, allowing for ongoing review according to the 
achievement of objectives.

4)	 Planning for health and wellness should strengthen our 
culture, our values, and our way of live.

6)	 Community health and wellness planning should be 
developed from data gathered, including data from 
consultations with the community.

9)	 To the extent possible, analyzing community health needs 
should be done using a rigorous and systematic approach to 
give credibility to the results.

10)	 To the extent possible, analyzing the social determinants 
that influence community health needs should be done 
using a rigorous and systematic approach to give credibility 
to the results.

11)	 The results of the analyses of health needs and social 
determinants should be included in the objectives set by  
the community health and wellness planning process.

Targeted decision-making and accountability guideline:
10)	 Local organizations must first be accountable to their 

people. The accountability exercise must be simplified and 
focused on achieving results to improve the wellness of  
the population.

Composition:

Representatives of all stakeholders involved in community 
health and wellness with representation from seniors, youth 
and women.
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SCHEDULE 

REGIONAL GOVERNANCE
The following diagrams of regional governance formed the basis of discussions:

REGIONAL GOVERNANCE
Authority

Health and wellness regional body

Board members appointed by the AFNQL

Regulation process
Review and development of health and wellness

programs for the communities

Health and wellness planning
and funding agreement management

Involvement of all players
Health and Wellness Directors

Advisory role for the development and review of health programs
Advisory and decision-making role for local capacity-building

Intervention process
Professional accompaniment

Local capacity-building in the areas
of health and wellness

IMPROVE
WELLNESS

B

FUNCTION: REVIEW AND DEVELOPMENT OF HEALTH AND 
WELLNESS PROGRAMS FOR THE COMMUNITIES

̏̏ Composed of a First Nations health research team.

̏̏ Develops, based on the health and wellness profiles of the 
communities and the Directors Network, an overview of 
the state of health and wellness of the First Nations.

̏̏ Informs the AFNQL of any health and wellness issues 
that require special funding and specific interventions  
by the partners of the agreement.

̏̏ Proposes, with support from the Directors Network, 
revisions to existing programs.

FUNCTION: HEALTH AND WELLNESS PLANNING AND 
FUNDING AGREEMENT MANAGEMENT

̏̏ Provide expertise to communities to develop the health 
and wellness profile.  

̏̏ Support for the development of health planning.

̏̏ Co-evaluation of the planning: The discussions between 
the regional authority and the community health 
director to set  
the health plan that will be funded are only intended  
to improve the health plan. The final decision lies with 
the community.

Targeted decision-making and accountability guideline:
2)	 The regional authority must determine the broad 

guidelines, but the final decision-making must be the 
responsibility of  
the communities and local organizations.

If the health plan proposed by the community includes risks of 
not achieving important health objectives for the community, 
mediation between the community and the regional authority 
must allow for resolving the conflict
Targeted decision-making and accountability guideline:
8)	 For situations where a regional authority decision does  

not achieve consensus, conflict resolution mechanisms 
must be developed.

If a community is having difficulty meeting its commitments 
based on the submitted health plan, the regional authority 
must intervene and support the community to better manage 
the health and wellness of the community.
Targeted decision-making and accountability guideline:
11)	 In a crisis that may compromise service delivery, the 

regional organization has a responsibility to intervene in 
support of local authorities.

Other targeted accompaniment guideline:
9)	 Build a long-term perspective and support interventions at 

different levels such as the social determinants of health.

Other targeted decision-making and accountability guideline:
7)	 The regional authority must provide support to 

communities for decision-making.
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REGIONAL GOVERNANCE
Authority

Health and wellness regional body

Board members appointed by the AFNQL

Regulation process
Review and development of health and wellness

programs for the communities

Health and wellness planning
and funding agreement management

Involvement of all players
Health and Wellness Directors

Advisory role for the development and review of health programs
Advisory and decision-making role for local capacity-building

Intervention process
Professional accompaniment

Local capacity-building in the areas
of health and wellness

IMPROVE
WELLNESS

FUNCTION: PROFESSIONAL ACCOMPANIMENT

̏̏ Provide professional expertise in medicine, nursing, 
pharmacy, social services and other areas to be able 
to supervise, in accordance with Quebec's regulatory 
requirements, practicing professionals or services 
requiring professional supervision.

̏̏ The authority's professional services must play a role in 
the dialogue to promote a balance between community 
services and services available outside of the community.

Targeted accompaniment guidelines:
6)	 Promote and respect service partnerships with institutions.
13)	 Target service quality with a view to contimuous 

improvement.
14)	 Promote networking and communication.
15)	 Enable access, development and support of specialized 

resources.
16)	 In a transitional perspective, draw on the knowledge and 

experience of the current players (FNIHB, INAC, etc.).  
However, ideally, the accompaniment should be provided  
by people from the communities.

FUNCTION: CAPACITY-BUILDING

Since the effectiveness of the mode of local governance 
depends on the capacity of the local resources to ensure 
quality interventions in all areas, it is necessary to anticipate 
substantial budgets to foster capacity-building at all levels.
Targeted accompaniment guidelines:
8)	 Receive funding in line with the needs.
10)	 Adopt an approach based on the development of local 

knowledge and skills.
11)	 Consider the expertise of First Nations to benefit from  

their local and collective strengths. Accompaniment must 
use a strengths-based approach.

The proposed accompaniment must be jointly determined and 
evaluated to ensure the best possible outcomes.
Targeted accompaniment guideline:
17)	 Be planned, implemented and evaluated in a joint fashion.

Other targeted accompaniment guidelines:
1)	 Consider the differences, realities and needs of 

communities and organizations.
2)	 Be adapted in terms of intensity, frequensy and proximity.
3)	 Be culturally relevant and respectful of communities and 

organizations and compatible with desired practices  
(e.g. local services).

4)	 Respect the languages used by communities and 
organizations.

5)	 Support traditional practices, medicine and knowledge.
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REGIONAL GOVERNANCE
Authority

Health and wellness regional body

Board members appointed by the AFNQL

Regulation process
Review and development of health and wellness

programs for the communities

Health and wellness planning
and funding agreement management

Involvement of all players
Health and Wellness Directors

Advisory role for the development and review of health programs
Advisory and decision-making role for local capacity-building

Intervention process
Professional accompaniment

Local capacity-building in the areas
of health and wellness

IMPROVE
WELLNESS

DIRECTORS NETWORK 

Mandate: 

̏̏ Advisory role for the development and review of  
health programs

̏̏ Advisory and decision-making role for local  
capacity-building

Targeted Health and Social Services Directors Network 
Guidelines:
3)	 The Health and Social Services Directors Network should be 

official and recognized for providing technical advice and 
guidance in the field of health and social services.

5)	 The Health and Social Services Directors Network  
should be strategic and community-oriented.

7)	 Responsibilities and decisions of the Health and Social 
Services Directors Network should be defined by the 
regional authority.

8)	 The Health and Social Services Directors Network  
should act as an expert advisor for the regional authority.

9)	 The Health and Social Services Directors Network  
should recommend to the AFNQL the membership of the 
regional authority.

Organizational structure: 
Targeted Health and Social Services Directors Network 
Guidelines:
1)	 The mandate of the existing Health Directors Network 

should be modified rather than creating a new structure.
3)	 The Health and Social Services Directors Network should be 

official and recognized for providing technical advice and 
guidance in the field of health and social services.

4)	 The Health and Social Services Directors Network  
should have decision-making power delegated by the 
regional authority.

6)	 The Health and Social Services Directors Network should be 
a separate entity from the regional authority.

Composition: 
Targeted Health and Social Services Directors Network 
Guidelines:
2)	 The composition of the Health Directors Network should 

be reviewed to include the social services directors. 
Mechanisms should be put in place to include other health 
and social services representatives, including the directors 
of the treatment centres.

10)	 The Health and Social Services Directors Network should 
not be a professional association. The Health and Social  
Services Directors Network should be inclusive and allow 
all community health and social services directors and 
managers  
to participate.
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A RENEWED APPROACH TO GOVERNANCE  
FOSTERING SELF-DETERMINATION
The health and social services governance process is part of an effort aiming to  
develop the autonomy of First Nations.

Communities have found that the current health and social services governance  
model does not meet the needs of the First Nations in Quebec. Therefore, the  
Chiefs of the  Assembly of First Nations Quebec-Labrador entrusted the FNQLHSSC 
with the mandate to coordinate the development of a governance model that is  
adapted to the needs and context of the First Nations in Quebec while also being 
conducive to self-determination. This model is called the health and social services 
governance process.

The process is guided by the vision that was adopted by the Chiefs of the AFNQL  
in 2014:
Through our self-determination, a global and concerted approach, individual  
and collective commitment, we will be healthy people connected to Mother Earth  
and our physical, mental, emotional and spiritual well-being will be balanced.

For more information, please visit the website at gouvernance.cssspnql.com/en
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